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ANNOUNCEMENT 


of 
1944 ESSAY CONTEST 
Conducted by 


AMERICAN BAR ASSOCIATION 


Pursuant to terms of bequest 
of Judge Erskine M. Ross, Deceased 


Information for Contestants 
Subject to be discussed: 

“What Instrumentality for the Administration of Interna- 
tional Justice Will Most Effectively Promote the Establishment 
and Maintenance of International Law and Order?” 

Time when essay must be submitted: 

On or before March 15, 1944. 
Amount of Prize: 

Three Thousand Dollars. 
Eligibility: 

Contest will be open to all members of the Association in good 
standing whose applications for membership in the Association 
have been received at the headquarters office of the Association in 
Chicago prior to January first of the calendar year in which 
the award is made, except previous winners, members of the 
Board of Governors, officers and employees of the Association. 

No essay will be accepted unless prepared for this contest and 
not previously published. Each entryman will be required to as- 
sign to the Association all right, title and interest in the essay 
submitted and the copyright thereof. 

An essay shall be restricted to five thousand words, including 
quoted matter and citations in the text. Footnotes or notes fol- 
lowing the essay will not be included in the computation of the 
number of words, but excessive documentation in notes may be 
penalized by the judges of the contest. Clearness and brevity of 
expression and absence of iteration or undue prolixity will be 
taken into favorable consideration. oa 

Anyone wishing to enter the contest shall communicate ~ 
promptly with the Executive Secretary of the Association, who 
will furnish further information and instructions. 


AMERICAN BAR ASSOCIATION 
1140 N. Dearborn Street Chicago, Til. 


THE AMERICAN JUDICATURE SOCIETY 


On page 2 it is stated, inadvertently that 1500 new members joined the | 
Society since Pearl Harbor. The number is about 3000. This indicates that* - 
the Society is highly regarded and worth supporting. The dues are $5.00. 
Whether you join or not you can receive its “Journal” bi-monthly and learn = 
what is going on in the legal world by asking for it on a postcard addressed — 
to the Society at Ann Arbor, Michigan. It will cost you one cent. Write | 
for it now. ¥.W.G. 











NOTICE 


Supplementing the notice (attached to this issue) of the volume, 
now in press, containing the proceedings, on November 21, 1942, 
to commemorate the 250th birthday of the Supreme Judicial 
Court, the volume will contain the pictures, not only of the chief 
justices, but also of all the associate justices, since 1692 of whom 
portraits are known to exist. ORDER YOUR COPY NOW. 





A CONTRIBUTION PLAN STARTED BY A MEMBER OF 
THE MASSACHUSETTS BAR ASSOCIATION TO MAKE 
ITS QUARTERS AT 5 PARK STREET, BOSTON, MORE 
USEFUL TO OTHER MEMBERS. 


The plan referred to is one of the incidents of the second annual 
Massachusetts Lawyers’ Institute at Swampscott in June, 1943. 
A member of the Massachusetts Bar Association, from outside of 
the metropolitan district, expressed interest in the quarters of the 
association at 5 Park Street, Boston, and asked what was needed 
to make them more useful in practice to members of the associa- 
tion, especially those from different parts of the state who wanted 
a convenient place for consultation, or for the use of books and 
typewriting facilities, while in Boston. He was told that a full set 
of Massachusetts Reports, Advance Sheets, most of the statutes and 
other miscellaneous books were already on the shelves, as the gifts 
of members, but, notwithstanding repeated requests in the Quarterly 
in competition with the Morgan Memorial and second-hand book 
dealers, we still lacked Shepherd’s Citations, the Annotated Statutes 
and various other books of current use, one or two small tables, and 
two or three chairs for use in connection with the library, and funds 
for binding useful, but unbound, material. As a result of this con- 
versation the secretary received the following letter: 


June 17, 1943. 
Dear Mr. Secretary: 


You will remember that at the Lawyers Institute, we were 
talking about the urgent need for certain books at the head- 
quarters of the Massachusetts Bar Association, and I sug- 
gested that it should not be a great problem to meet some of 
these needs if only ten lawyers would contribute $25.00 a piece. 

I am, therefore, enclosing herewith my check in the sum of 
$25. payable to the Massachusetts Bar Association, as a con- 
tribution to this good cause. I sincerely hope that there will be 
enough others contribute to meet the need which you described. 


(1) 
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I am sure that the Institute was a great success. In these 
unusual times to carry through a program in such an orderly, 
dignified and intelligent manner, it is no small accomplishment. 
I was more than pleased with the legal questions discussed and 
certainly felt that the talks by Mr. Powers and Mr. Stevens 
were well worth going miles to hear. 

I am vitally interested in the success of the Massachusetts 
Bar Association and while I can’t do much at this distance, I 
want you to feel free to call upon me at any time for any 
assistance that I may be able to render. 


Sincerely yours, 





We hope that other members will feel moved to join this interested 
member (who wishes to remain anonymous) in his effort to increase 
the usefulness of the quarters, and we believe that, if members will 
visit the quarters, they will appreciate their possibilities of useful- 
ness to them in practice. A small working library with typewriting 
facilities at moderate rates is one of the purposes of the quarters. 

On behalf of the anonymous initiator of the plan, this oppor- 
tunity to assist in the work of the association for the benefit of its 
members is called to the attention of all the other members, both 
honorary and active. The honorary members of the association 
are not subject to the payment of dues and they are not urged to 
make contributions. It is, perhaps, permissible, however, to remind 
them that for the past thirty-three years the association has been 
actively engaged, under the handicap of inadequate funds, in assist- 
ing the courts. Under these circumstances contributions of any 
amount which any honorary members may feel inclined to make 
toward the improvement of the working quarters of the associa- 
tion, as a professional contribution, will be welcome. As evidence 
of the realization by judges and lawyers, throughout the country, 
of the public importance of supporting the work of professional 
organizations in time of war, it may not be without interest that, 
since Pearl Harbor, in spite of all war demands, the membership in 
the American Judicature Society has increased by about fifteen 
hundred. Just as the work of that organization throughout the 
nation is needed more than ever during the war period to keep 
the bench and bar of the country better informed, so the work of 
state and local bar associations, and of the American Bar Associa- 
tion, is equally needed if we are to be prepared to meet the growing 
problems in the solution of which the profession must take its part 
if it is to maintain its traditions and meet the expectations of the 
public, of the courts, and of the other members of the profession. 
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3 
DISBARMENT FOR “JURY-FIXING” 


Report of the President of the Massachusetts Bar Association of 
Action on Behalf of the Association by Direction of the Executive 
Committee. 


To the Members of the Massachusetts Bar Association: 


The late James W. Sullivan of Lynn, generally recognized as one 
of the ablest trial lawyers in Massachusetts, said shortly before his 
death that he thought the issue in this distressing case presented 
“The most serious situation, in its social implications, that had 
arisen during his career at the bar.” As it is now finally determined 
by the recent decision of the Supreme Judicial Court and as the 
history of the case, the legal procedure involved and the full nature 
of the reasons for the action on behalf of the Association, while re- 
ported to the Executive Committee and the representatives of 
fourteen other bar associations as the case developed, are not 
familiar to the bar, a full report of the steps taken by direction of 
the Executive Committee on behalf of the Association is submitted 
to you. 


A brief preliminary report appeared in the “Quarterly” for April, 
1943, which is reprinted here by way of introduction. 





At a meeting of the Executive Committee of the Massachusetts 
Bar Association on January 17th, 1942, a quorum of fifteen members 
from different parts of the Commonwealth being present, after 
discussion and consideration of the decision and opinion of the 
Supreme Judicial Court in 287 Mass. 77, the following resolution 
was adopted: 


“Whereas after hearing by a single Justice of the Supreme 
Judicial Court a lawyer was disbarred because found to have 
‘corruptly influenced three jurymen .. . and was thereby 
guilty of gross misconduct’; and 


“Whereas the order of disbarment was confirmed by the 
Full Bench because, among other grounds, the evidence amply 
supported that finding; and 


“Wuereas the disbarred person has petitioned the Superior 
Court for re-admission to the Bar and after hearing his petition 
has been granted; and 


“WHEREAS no order of re-admission has as yet been entered; 
and 
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“WuerEAS in the opinion of this committee the re-admission 
to the bar of this disbarred person or of any person disbarred 
on like grounds would impair public confidence in our courts, 
would injure the reputation of the entire Bar and would cast 
a shadow on jury trial in Massachusetts and render all liti- 
gants seeking trial by jury, a right guaranteed them by the 
Constitution, uncertain as to whether or not a fair trial would 
result; and 


“WHEREAS re-admission after so serious an offense would 
inevitably be construed as an invitation to all disbarred lawyers 
to seek re-admission to the detriment of the courts, the bar 
and the public at large; 


“Reso.veD that the President (or any committee he may 
appoint) be, and he hereby is, directed on behalf of this Asso- 
ciation to submit the foregoing facts and opinion to the 
Attorney General of the Commonwealth with the request that 
he take such steps as he may deem appropriate to intervene 
in the pending proceedings in the Superior Court, or to call the 
matter to the attention of the Supreme Judicial Court, or 
otherwise to protect the interest of the courts, the bar and 
public at large; and 


“ResotveD that the President (or any committee he may 
appoint) be, and he hereby is, directed on behalf of this Asso- 
ciation to participate in any manner which he may deem 
appropriate, either as amicus curiae, intervenor or otherwise, 
in support of any steps taken by the Attorney General or, if 
no steps should be taken by the Attorney General, directly on 
behalf of this Association to intervene in the pending proceed- 
ings in the Superior Court or to call the matter to the atten- 
tion of the Supreme Judicial Court or to take such other steps 
as he may deem suitable to protect the interest of the courts, 
the bar and the public at large.” 


In accordance with the resolution the president submitted the 
matter to the Attorney General. Thereafter both the Attorney 
General and the Massachusetts Bar Association by its president 
applied for leave to intervene in the proceedings in the Superior 
Court. These applications having been denied and the order of 
readmission of the lawyer involved having been entered in the 
Superior Court, informations were filed before the full bench of 
the Supreme Judicial Court by the Attorney General, by the 
Massachusetts Bar Association and by the Boston Bar Associa- 
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tion* calling attention to the action of the Superior Court and 
submitting the entire matter to the full bench “for such action as 
this court shall deem expedient in the interest of the public wel- 
fare.” A copy of the vote of the committee of the Massachusetts 
Bar Association and of communications in support thereof from 
the executive committees of the Berkshire Bar Association, of the 
Hampden County Bar Association, of the Worcester County Bar 
Association, of the Franklin County Bar Association, of the 
Hampshire County Bar Association and of the Fall River Bar 
Association were also attached to the information. Thereupon the 
full court ordered the information filed and set it down for hearing 
on the question of jurisdiction only. Demurrers and pleas to 
the jurisdiction were filed by the respondent. At the hearing 
before the full bench in November, 1942, memoranda in the nature 
of briefs setting forth the reasons of public interest which caused 
the filing of the informations were submitted on behalf of the 
Attorney General and the bar Associations. A brief was filed by 
the respondent. At the oral argument the Attorney General, the 
president of the Massachusetts Bar Association, and Mr. Edward 
O. Proctor, representing the Boston Bar Association explained the 
reasons for calling the matter to the attention of the full bench. 
Frank L. Simpson, Esq. argued on the behalf of the respondent. 


For the reasons stated in the opinion by the Chief Justice in 
313 Mass., 186, 47 N.E. Rep. 2nd 12, the full bench issued an order 
directing the Chief Justice of the Superior Court to send up the 
entire record and all papers connected therewith. The case was then 
set by the court for further hearing in May before the full bench, 


and after hearing the court handed down its final opinion on Sep- 
tember 14, 1943. 


Space does not allow the reprinting of the full record and the 
helpful proceedings taken by the Attorney General. The action 
taken on behalf of the Association, and the reasons for it, appear in 
the following memorandum submitted to the Supreme Judicial 
Court in November, 1942, on the question of jurisdiction. This is 
followed by the final opinion of the court on the merits by Mr. 
Justice Qua on behalf of the court (1943 Advance Sheets, 1479, 50 
N.E. Rep. 2nd 785). 

Mayo A. SHattuck, 
President. 





*The Boston Bar Association, to which notice of the pendency of the petition had been issued 
by the Superior Court, had appeared by its representative in opposition to the readmission in the 
Superior Court. 
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Commonwealth of Massachusetts. 
Supreme Judicial Court for the Commonwealth. 
October Sitting, 1942. 

Nos. 9675, 9676, 9677. 


MATTER OF 


MEMORANDUM [AS TO JURISDICTION AND PROCEDURE] IN 
SupPort OF INFORMATION OF THE MASSACHUSETTS BAR 
ASSOCIATION AND THE Bar ASSOCIATION OF THE CITY OF 
Boston. 


This memorandum supplements one filed by the At- 
torney General of the Commonwealth. It is intended to 
aid the Court in connection with the informations filed in 
the above-entitled matters by the Attorney General, the 
Massachusetts Bar Association and the Bar Association 
of the City of Boston. 

This is not a brief in the ordinary sense, since the matter 
before the Court is not an adversary proceeding. It is in 
the nature of an inquiry by the Court. In such an inquiry 
the Court may accept or require such assistance from the 
Bar as it deems advisable. 

This memorandum is directed, first, to the question of 
the Court’s jurisdiction over the subject-matter (in con- 
nection with which we shall consider the Bar’s traditional 
function of co-operation with the Court in disciplinary 
proceedings) and, second, to the question whether the 
Court, having jurisdiction, should exercise it upon the 
facts stated in the informations. The second question 
involves to an extent the ultimate question which the 
Court is asked to face: whether a lawyer, disbarred by 
this Court for jury-fixing under the conditions and cir- 
cumstances of this case, should be readmitted to practice 
upon such testimony as was presented to the Superior 
Court justice. 
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The unique facts presented by the second question and 
the peculiar situation presented to the public of the rein- 
statement by a lower court of a lawyer disbarred by a 
higher court, while the disbarment order and the facts 
found still stand, have a direct bearing also on the first 
question of jurisdiction under the Thirtieth Article of the 
Bill of Rights and G.L. ec. 211, § 3. 


I. THE COURT HAS JURISDICTION. 

1. It is an inherent power of the judicial department 
‘‘to determine the qualifications of those to be admitted 
to practice in its courts, for assisting in its work, and to 
protect itself in this respect from the unfit, those lacking 


in sufficient learning, and those not possessing good moral 
character.’’ 


Opinion of the Justices to the Senate, 279 Mass. 
607. 


Opinion of the Justices to the Senate, 289 Mass. 
607. 


————., Petitioner, 310 Mass. 166, 171. 
2. In exercising this constitutional prerogative, this 


Court may act of its own motion without requirements of 
formal procedure. 


It did in fact so proceed in the disbarment of 
Matter of - 





, 287 Mass. 577, 582, 583: 


Rugg, C.J.: ‘‘By virtue of its inherent power to 
control the conduct of its affairs, to maintain its dig- 
nity and to enable itself to do justice the court has a 
summary jurisdiction to inquire into the conduct of 
its officers and to deal with an attorney found to have 
committed any evil practice contrary to justice and 
honesty. A petition for disbarment is frequently filed 
with allegations of misdoings. A rule to show cause 
or a summons to answer may be a sufficient commence- 
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ment of the proceeding. No formal or technical de- 
scription of his alleged offence is necessary but in 
some way the charge must be set forth and brought 
to the knowledge of the respondent. ... A disbar- 
ment proceeding is an inquest or an inquiry into the 
conduct of the attorney.’’ 


Matter of Mayberry, 295 Mass. 155, 160, 161 
(after quoting from the foregoing passage) : 
Qua, J.: ‘‘The court may exercise this jurisdiction 
without compliance with the requirements of formal 
procedure which must be observed in ordinary liti- 
gation. No complaint, indictment or information and 
no service of process are necessary.”’ 
Randall, Petitioner, 11 Allen, 473, 479: 
Bigelow, C.J.: ‘‘Sometimes they [proceedings for 
disbarment] are founded on affidavit of the facts, to 
which the attorney is summoned to answer; in other 
cases, by an order to show cause why he should not be 
stricken from the roll; and when the court judicially 
know of the misconduct of an attorney, they will of 
their own motion order an inquiry to be made by a 
master without issuing any process whatever, and on 
the coming in of his report will cause his name to be 
stricken from the roll’’ (citing English authorities). 
And see in other jurisdictions: 
Grievance Committee of the Hartford County 


Bar v. Broder, 112 Conn. 263. 
Re Daniel O’Connell, 199 Cal. 538. 


3. While this Court sustained G.L. (Ter. Ed.) ¢c. 221, 
§ 37, conferring concurrent jurisdiction on the Superior 
Court to admit attorneys to the Bar as a statute ‘‘in aid of 
the judicial department,’’ it reasserted its own final power 
of disposition in such proceedings. 








Oo —-m we FHS OF SS VY GS 








4, 





9 


—_———-, Petitioner, 310 Mass. 166: 

Field, C.J.: ‘‘The legislative department in pur- 
porting by said § 37 to confer jurisdiction of a petition 
for admission as an attorney upon the Superior Court 
did not purport to exercise the power resting ex- 
clusively in the judicial department of controlling 
admission to the bar. It purported merely to desig- 
nate a court which, concurrently with the Supreme 
Judicial Court, should exercise the power of the judicial 
department in this particular, subject, by necessary 
implication, to review by the Supreme Judicial Court 
in appropriate proceedings. .. .’’ (p. 179). 

‘«. . . However expedient it may be for the Su- 
preme Judicial Court to make rules of general appli- 
cation relating to admission to the bar it cannot rightly 
be said that it is inappropriate that a court of the 
nature of the Superior Court should have jurisdiction 
to hear and determine, subject to review by the Su- 
preme Judicial Court, . . . brought by individuals for 
admission to the bar’’ (p. 180). (Italics ours.) 


Besides the Court’s inherent constitutional power, 


its general superintendence of all courts of inferior juris- 
diction to correct and prevent errors and abuses therein, 
conferred by statute, extends to orders of admission to the 
Bar. 


G.L. (Ter. Ed.) e. 211, § 3: 


‘‘The supreme judicial court shall have general 
superintendence of all courts of inferior jurisdiction 
to correct and prevent errors and abuses therein if no 
other remedy is expressly provided; and it may issue 
writs of error, certiorari, mandamus, prohibition, quo 
warranto and all other writs and processes to such 
courts and to corporations and individuals which may 
be necessary to the furtherance of justice and to the 
regular execution of the laws.’’ 
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————., Petitioner, 310 Mass. 166, 182: 


Field, C.J.: ‘‘So far ... as the jurisdiction of pe- 
titions for admission to the bar is a matter for determi- 
nation by the judicial department, independent of the 
legislative department, such determination naturally 
must be made by the court that, under the Constitution, 
is the ‘supreme’ court, and that, by a statute of long 
standing, has general supervisory powers over other 
courts—so far as that court sees fit to make such 
determination. G.L. (Ter. Ed.) ¢. 211, § 3.”’ 


5. In the matter at bar no other adequate method of 
review of the Superior Court’s order seems available. The 
Court has as yet provided no rules of procedure for such 
a case. 

No appeal lies, as the proceeding is at law rather than 
in equity. 

Boston Bar Association v. Greenhood, 168 Mass. 
169. 

Boston Bar Association v. Casey, 227 Mass. 46, 
51. 


The extraordinary writs which might otherwise seem 
appropriate bring up only the formal record without the 
evidence. 


Dolan v. Commonwealth, 304 Mass. 325, 331-336 
(writs of error). 

Westport v. County Commissioners, 246 Mass. 
506, 562. 

Bradley v. Board of Zoning Adjustment, 255 
Mass. 160, 163 (certiorari). 


The Superior Court judge denied a motion to report the 
case under G.L. (Ter. Ed.) ec. 231, § 111 (Informations, 
par. 3). 
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Whether exceptions would lie is at least a matter of 
doubt on the decisions of this Court, since only a ‘‘party 
aggrieved’’ may allege exceptions— 


G.L. (Ter. Ed.) e. 231, § 113; 
Kline v. Shapley, 232 Mass. 500; 
Martin v. Tapley, 119 Mass. 116, 120— 


and this Court has held that a Bar Association in dis- 
barment proceedings is not technically a ‘‘party.’’ 


Boston Bar Association v. Casey, 211 Mass. 187; 
s.c. 213 Mass. 549, 556. 
See Matter of Mayberry, 295 Mass. 155, 160. 
, Petitioner, 310 Mass. 166, 167. 


Acting apparently on the assumption that the Bar As- 
sociation was not a party aggrieved, the judge disallowed 
its bill of exceptions (Informations, par. 3, R. 8,12)... . 

At the trial there were no requests for rulings of law 
or motion for a finding upon all the evidence. Under these 
circumstances the exception to the general finding would 
be of no avail. 


Sreda v. Kessel, 310 Mass. 588, 589. 


But even if exceptions might be taken by the attorney 
opposing reinstatement, they would not afford this Court 
an adequate opportunity of review, unless their function 
were greatly expanded over that established in law ac- 
tions, where this Court’s review is limited to questions of 
law and, with respect to the evidence, ‘‘The only question 

. is whether upon the evidence, with all rational in- 
ferences which might be drawn therefrom, the findings can 
be sustained. The general finding is conclusive if there is 
any evidence to support it.’’ 


Moss v. Old Colony Trust Co., 246 Mass. 139, 
143. 
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The only adequate method of review of a reinstatement 
order must be one which, similar to an appeal in equity 
or from a probate decree, affords this Court an opportunity 
to examine the entire record and to ‘‘decide the case upon 
its own judgment of the evidence.’’ 


Moss v. Old Colony Trust Co., 246 Mass. 139, 
144. 

Bankers Trust Co. v. Dockham, 279 Mass. 199, 
200. 

Berman v. Coakley, 257 Mass. 159, 162. 

Norcross v. Mahan, 283 Mass. 403, 404. 


Since, therefore, the Superior Court’s reinstatement 
order is, as this Court stated, ‘‘subject to review by the 
Supreme Judicial Court’’ (Meio. supra), it would seem 
necessarily to devolve upon the Court, in this case of first 
impression, to adopt upon its own motion such procedure, 
and make such orders or issue such process, as it con- 
siders appropriate in the public interest, and to call upon 
the representatives of the Bar to assist it in such way 
as will be most helpful. 


6. This Court is not deprived of jurisdiction in the 
premises on the ground that the Superior Court’s decision 
is res adjudicata. 


Matter of Mayberry, 295 Mass. 155, 160, 161: 


Qua, J.: ‘‘But we need not rest this decision upon 
technical niceties of practice, for even if the order 
of October 5, 1933, had been a final judgment, it would 
not follow in a case of this kind that the court was 
without jurisdiction to entertain the later proceed- 
ings. ‘By virtue of its inherent power to control the 
conduct of its affairs, to maintain its dignity and to 
enable itself to do justice the court has a summary 
jurisdiction to inquire into the conduct of its officers 
and to deal with an attorney found to have committed 
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any evil practice contrary to justice and honesty.’ .. . 
If, as the respondent contends, the order of October 5 
was a final judgment in his favor ending the original 
proceeding against him, then the order of December 
13 purporting to vacate the order of October 5 and 
assigning the fourteenth report and the three supple- 
mentary reports for hearing de novo was the com- 


mencement of a new proceeding against the respon- 
dent.’’ 


————., Petitioner, 310 Mass. 166, 168: 
Field, C.J.: ‘‘The jurisdiction of the judicial de- 
partment with respect to membership of a particular 
person in the bar is not exhausted by a final judgment, 
favorable or adverse to such person, in a proceeding 


for his disbarment. See Matter of Mayberry, 295 Mass. 
155, 160.’’ 


In the Mayberry case proceedings were commenced de 
novo after prior order. If this Court may begin a pro- 
ceeding de novo after a decision of one of its own justices, 
it surely may begin such a proceeding after a decision 
by a justice of an inferior court. 


7. Comity toward the Superior Court does not justify 
the Court’s refusal to entertain the information. 

It is respectfully suggested that this is not a case where 
the Court should be moved by considerations of comity due 
to the Superior Court. There is at stake the public con- 
fidence in the administration of justice. An exaggerated 
solicitude of one court for another is outweighed by the 
consideration of public confidence in the judicial system as 
a whole. ... 


8. It is the duty of the Bar Associations to inform the 
Court of matters affecting the integrity of the Bar as a 
basis for appropriate action by the Court. 
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It has been the traditional responsibility of the Bar, 
appreciatively acknowledged by the Court, to co-operate 
with the Court in purging their body of unworthy mem- 
bers. 

In Burrage v. County of Bristol, 210 Mass. 299, Chief 
Justice Rugg, on behalf of a unanimous Court, said (at 
p. 301): 


‘‘The subject is one of vital interest. The removal 
of attorneys, who have become unfaithful to their trust 
and are unfit longer to exercise their office and to be 
held out as trustworthy, faithful and competent, is of 
concern to all the people. ... it is the duty of mem- 
bers of the bar, as public officers, to see that their body 
is purged of unworthy members. . .’’ 


At the annual meeting of the Massachusetts Bar Asso- 
ciation in 1911, the late Alfred Hemenway, a former presi- 
dent of the Boston Bar Association and then president of 
the State Association, quoted this language of the Court 
in connection with one of the declared objects of bar asso- 
ciations, ‘‘to uphold the honor of the profession of law’’ 
(II Mass. Bar Assoc. Rep. 21). At the same meeting Chief 
Justice Rugg said: 


‘‘The reputation for the administration of justice is 
largely in the keeping of the members of the bar. No 
court can be expected for a long period of time to rise 
or remain much higher than the bar which practise 
before it... . The profession and the people have a 
right to look to you [the bar] for the correction of that 
which is capable of correction and which stands in the 
way of the doing of justice in the courts. ... The tra- 
ditions of . . . bench and bar in the past, the just ex- 
pectations which these arouse, and the opportunity for 
. . . public service call . . . to the present generation. 
...’’ (II Mass. Bar Assoe. Rep. 165, 166). 
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It is not without significance that the modern bar asso- 
ciation movement began, in 1870, with the organization 
of the Association of the Bar of the City of New York, 
which came into existence as a result of the stand taken by 
those members of the New York Bar who believed in rea- 
sonably decent standards of judicial and professional con- 
duct, and who were ready to ‘‘go through’’ and defend 
those standards against the almost utter demoralization 
of the Bench and Bar. The story was told by Mr. Edward 
W. Sheldon in 1920 (reprinted in V Mass. Law Q., No. 4, 
for August, 1920, p. 357). The powerful caricatures by 
Thomas Nast of the Bench and Bar during the Tweed re- 
gime will be found in the pages of ‘‘Harper’s Weekly’’ of 
that time and in Paine’s ‘‘Life of Nast.’’ 

In an address in connection with the American Bar 
Association in Boston in 1936, the present Chief Justice 
of this Court said: 


‘‘Until some substitute is provided, the court ex- 
pects the bar associations to perform this function 
of receiving complaints, investigating cases and re- 
porting to the court those requiring judicial inquiry. 
And I doubt if any substitute will ever be found which 
will wholly relieve bar associations of this duty. 
the court looks to the bar to perform this work as 
part of the duty which they assumed when they were 
admitted to the bar’’ (Bar Bulletin, Sept. 1936). 


The Court’s reliance upon the Bar in investigating the 
charges of jury-fixing which led to the disbarment of 
and other lawyers is referred to later in this mem- 
orandum. 
And see Matter of ———-——, 287 Mass. 577, 578-580, 585- 
587. 
Matter of Mayberry, 295 Mass. 155, 158. 


Having thus bespoken the assistance of the Bar, par- 
ticularly through its associations, the Court at least should 
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give respectful consideration to the proffered assistance 
of the Bar Associations of the Commonwealth in a matter 
which is of such great public concern. 


Il. THE COURT OUGHT TO EXERCISE ITS JURISDICTION. 
The information as to the public need for action in this 

case emphasizes the existence of jurisdiction in the body 

capable of acting for the public, unless it abdicates. 


1. Tue Circumstances oF —————’s DISBARMENT. 
In 1931 a petition was filed by members of the Governor's 
Safety Committee, of the State Insurance Department, 
Registry of Motor Vehicles, Chamber of Commerce, Massa- 
chusetts Medical Society, and others, reciting (what was 
commonly known to readers of newspapers and other pub- 
lications )— 
‘*that there has been constantly increasing public criti- 
cism by Governors of the commonwealth, commis- 
sioners of insurance, the attorney general, members 
of the bar and laymen, and editors of the public press, 
of the unsatisfactory administration of justice in the 
commonwealth in connection with ... claims for... 
personal injuries’’ etc., and ‘‘that public confidence in 
the administration of justice is being seriously shaken 
and undermined by the common belief that unprofes- 
sional conduct . . . is common in connection with such 
eases ...’’ (XVII Mass. Law Q. 2, Feb. 1932, p. 41, 
and Bar Bulletin No. 36, Oct. 1930, p. 1). 


In December of that year, after consideration of the 
petition, this Court appointed a commissioner and directed 
an inquiry and reports to the Court (Suffolk No. 29871, 
Law). Later, a second commissioner was appointed. Still 
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later, after a report by Commissioner Dunbar Carpenter, 
this Court ordered the inquiry extended to include ‘‘jury 
fixing.’’ A number of reports were filed by Commissioner 
Carpenter in regard to various lawyers for alleged ‘‘jury 
fixing,’’ including said —-———-. This Court, after notice, 
conducted public hearings on these reports in 1933. As a 
result, three lawyers were disbarred for this offense by 
this Court. 

This action taken by the Court was closely observed by 
members of the Bar, by Bar Associations, and by the pub- 
lic. 

At a largely attended meeting of the Bar Association 
of the City of Boston, on October 7, 1933, a report of the 
Council was read by the then President Robert G. Dodge, 
containing the following passage: 


‘‘Regardless of the guilt or innocence of particular 
lawyers, the gravity of the situation cannot be over- 
emphasized. The fact that during the past few years 
jurors in this county have been accepting bribes is 
established beyond peradventure. Many different 
jurors have admitted the receipt of money. The dis- 
closures have outraged the community, and there is 
an insistent demand, in which we join, that immediate 
steps be taken that the faith of the people in the courts 
may not be destroyed’’ (Bar Bulletin No. 77, Nov. 
1933, p. 9). 


‘*In the discussion which followed (as reported in the 
Boston Herald), Commissioner Carpenter (before whom 
the evidence of ‘jury fixing’ was brought out) stated that 
he had talked with thirty jurors who admitted being ap- 
proached, and of this number twenty-five admitted that they 
had accepted bribes’’ (XVIII Mass. Law Q. 5, August, 1933, 
p. 3). The following resolution was unanimously adopted: 


‘“‘The association in annual meeting assembled, 
heartily concurs in the statement in the report of the 
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council with reference to the administration of justice 
in Suffolk county and particularly in regard to the 
corruption of jurors, and urges the council to take 
such steps as it may deem appropriate to bring about a 
remedy’’ (Bar Bulletin No. 18, Nov. 1933, p. 4). 


In addition to the press reports of the hearings in these 
cases, articles, editorials and cartoons appeared in various 
papers, notably the ‘‘Boston Post,’’ the ‘‘Boston Ameri- 
ean,’’ of which the editorial from the ‘‘American’’ of 
October 10, 1933, and the cartoon from the ‘‘Post’’ of 
October 25, 1933, are samples (copies annexed). These 
are not referred to as fair to the courts, the Bar or the 
law as a whole. They are referred to as pertinent to the 
consideration of the effect of the evidence and findings of 
‘¢jury-fixing’’ on that public confidence in the courts and 
the Bar which the public welfare requires. They are 
guides to a realization of public sentiment which cannot be 
ignored by the courts or the bar, however strong may be 
the sentiment of ‘‘forgiveness’’ in individual cases. They 
suggest that the public does not expect that sort of offense 
to be ‘‘forgiven’’ to the extent of restoring the privileges 
of the offending lawyer. 

The fact already referred to—that Commissioner Car- 
penter, appointed by this Court, stated publicly that thirty 
jurors had testified before him that they had been ap- 
proached and twenty-five admitted that they had accepted 
bribes—should not be forgotten. The ‘‘quality of mercy’’ 
and the practice of ‘‘forgiveness’’ have their proper place; 
but not in a matter of this kind as a basis of public con- 
fidence in jury trials and in the courts. 

In 1934 ————— was disbarred by order of Mr. Justice 
Donahue of this Court. -———— claimed exceptions, but 
the Full Court sustained the order for disbarment, hold- 
ing that the evidence ‘‘amply supported the finding’’ and 
‘*plainly implicated the respondent in the act of influencing 
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the conduct of three jury men by the payment of money.’’ 
The final order of disbarment was made October 19, 19: 4, 


Matter of —————,, Petitioner, 287 Mass. 577. 





At the trial before Mr. Justice Donahue, —— took 
the stand and under oath denied the commission of the of- 
fense and any participation in it. 

2. —————’s Perition ror REINSTATEMENT. 

On December 28, 1989, —--——— petitioned the Superior 
Court for reinstatement. Upon report to this Court, the 
jurisdiction of the Superior Court to hear the petition was 
sustained (—————, 310 Mass. 166). On December 31, 
i941, Mr. Justice — of the Superior Court entered 
an order reinstating 

The Bar Association of the City of Boston, to which 
notice of the petition had been given and which took part 
in the hearing, claimed an exception to the order, duly 
filed its bill of exceptions, and also filed a motion for a 
report to the Full Court. No order of notice was issued 
to any other bar association although the entire Common- 
wealth is affected. On January 26, 1942, the Attorney 
General and the Massachusetts Bar Association each filed a 
petition to intervene and joined in the request that the 
case be reported. The Superior Court justice disallowed 
the exceptions of the Bar Association of the City of Boston 
and denied its motion for report, and denied both petitions 
for leave to intervene. The Attorney General claimed an 
exception to the denial of his petition and filed exceptions. 
On April 17, 1942, these were disallowed and the final order 
for reinstatement of ————— was entered (Mass. Bar 
Association Information, par. 3, R. 12; Boston Bar Asso- 
ciation Information, par. 3, R. 8). 

At the trial for his reinstatement ————— testified in 
substance that his standards of duty to the courts and to 
his office as attorney had never changed and were the same 
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before his disbarment as they were at the time when said 
testimony was given by him; and at no point in the pro- 
ceedings did —-———- either himself or through his counsel 
admit the commission of the offenses for which he was 
disbarred, and which in the original disbarment proceed- 
ings he denied having committed, nor did he at any time 
express any regret or contrition therefor * (Mass. Bar 
Association Information, par. 5, R. 18; Boston Bar Asso- 
ciation Information, par. 4, R. 8). 
3. THe Gravity or —————’s OFFENSE, 

——— was a graduate of Harvard College and the 
Harvard Law School and began the practice of the law in 
1909. He was fifty years old at the time of his disbarment 
(Stenog’s Notes, p. 2). This Court will take judicial 
notice of the fact that he was one of the most active and 
successful trial attorneys at the Bar. There were no ex- 
tenuating circumstances, therefore 





of youth, ignorance, 
inexperience or poverty—to mitigate his offense. 

At his trial for reinstatement, as already stated, he 
expressed no regret or contrition. 

The ultimate issue, therefore, is, whether a lawyer who 
is guilty of such inexcusable misconduct should be restored 
to his position at the Bar under such circumstances. 

Jury-fixing has long been regarded as the most serious 
offense which a lawyer can commit. 

The words of Magna Carta in 1215—‘‘We will sell to no 
man... justice”’ 





expressed a fundamental idea of a 





*On cross-examination —————, confronted with his testi- 
mony denying the commission of the offense, testified as follows 
(Stenog’s Notes, Dee. 1, 1941, p. 21): 

Asked point-blank: ‘‘Don’t you remember you were asked 
whether you ever paid a juryman anything?’’ he replied: ‘‘ Yes, 
sir.’’ 

Q. ‘‘And your answer was ‘No, sir’?’”’ A. ‘‘That’s right.’’ 

He was then asked: ‘‘Do you stand by that testimony today ?’’ 

Upon objection by his counsel, this question was excluded. 
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modern civilized judicial system. In accordance with that 
idea, Lord Bacon in the 17th century, Lord Macclesfield in 
the 18th, and the ‘‘Tweed’’ judges in New York in the 
19th, and very recently Judge Manton of the Second Fed- 
eral Circuit Court of Appeals, were forced from the bench. 

A jury is an integral part of a court in which the consti- 
tutional right to jury trial is claimed. Jurors are judges 
of the facts. An attempt by a lawyer to bribe a juror is 
as serious as, or even more serious than, an attempt to 
bribe a member of the court. 

The first trained attorney, and the only one in Massa- 
chusetts during the 17th century, was disbarred in 1639 
for ‘‘tampering with the Jury’’ (Hollis R. Bailey, ‘‘At- 
torneys and their Admission to the Bar in Massachusetts,’’ 
p. 12). The first oath required of attorneys by the court 
in Massachusetts appears in 1686, and, in 1701, a statute 
was passed setting forth the oath, and ever since that date 
every attorney has undertaken to conduct himself ‘‘ with all 
good fidelity . . . to the court’’ (Bailey, p. 13; Josiah H. 
Benton, ‘‘Lawyers’ Oath and Office,’’ pp. 58-61; Province 
Laws, vol. I, p. 462). 

It is submitted that there is no offense which could pos- 
sibly show a lower degree of ‘‘fidelity to the court’’ than 
that of bribing three jurors with money, and thus inducing 
them ‘‘to sell justice.’’ This is especially so when the 
offense is committed by an experienced trial lawyer. The 
oath of ‘‘all good fidelity to the courts’’ is an oath to the 
people of the Commonwealth, as represented by their ju- 
dicial department. Moreover, the offense is deliberate in 
nature and is particularly difficult to detect and prevent. 
A judge can protect himself with comparative ease against 
bribery. The bribing of juries, however, is seldom capable 
of proof even if commonly suspected. The only real pro- 
tection against this serious corrosion of justice is the 
standards of the juror and of the Bar. The public can 
hardly be expected to maintain confidence in their consti- 
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before his disbarment as they were at the time when said 
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tutional jury system if those standards are to be relaxed 
to the point of readmitting a person disbarred for the 
offense of bribing juries. 

The confidence of the people of this Commonwealth in 
their judicial system is all important. The Bar and the 
Bench are the custodians of that confidence. 

In his last public utterance, during the American Bar 
Meeting in Boston in 1936, Judge Davis, of the Land Court, 
described a scene in the Supreme Court of the United 
States during the argument upon the constitutionality of 
the Land Court registration system, at which he was 
present at the request of Attorney General Knowlton. He 
described it because he thought it should be preserved. 
Judge Davis said: 


‘‘In the midst of the argument of that case, Mr. 
Justice White turned around and said, ‘Mr. Attorney- 
General, what is there in this law to prevent free and 
unbridled collusion between the court and the lawyers 
and petitioners?’ 

‘‘The old Attorney-General settled himself back 
and said, ‘Absolutely nothing, Your Honor, except the 
traditional character of the bench and bar of Massa- 
chusetts.’ 

‘‘There was a pause and all of the other judges 
turned and bowed to Mr. Horace Gray. Judge Gray 
bowed back again and then, in a tense whisper that 
could be heard all over that court-room the Attorney- 
General turned to me and said, ‘By God, boy, you re- 
member that’ ’’ (see XXIT Mass. Law Q. 3, July, 1937, 
pp. 49-50). 


That same character and tradition of the Bench and 
Bar are the only protection of the American jury system, 
which, like a chain, is no stronger than its weakest link. 
No one would think of restoring a defective link in an 
important chain after the link had been discovered and 
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removed. Juries have frequently been discharged by the 
Superior Court on the mere suggestion of approach. 

In the Memoir of Chief Justice Parsons by his son, Pro- 
fessor Parsons, p. 199, is the following passage: 


‘*T believe there was nothing which my father more 
desired than that the people should cultivate in them- 
selves a kind and respectful, but watchful jealousy of 
the judicial department; and should feel a deep and 
sincere, and yet a rational respect for it, founded upon 
a just understanding of the vast importance of its 
functions. And that the people might so feel, the very 
first and most essential cause must be, that the judicial 
department should deserve to be so regarded. He 
wished that the people should see and know, clearly 
and certainly, the utility of the judiciary to them; and 
that they should see and know as clearly the means by 
which their utility might be secured and preserved. 

‘‘In this department he included, not the judges 
only, but all who were officers of the courts; and among 
them he placed all who practiced at the bar. And I 
believe that he was earnest and constant in his en- 
deavors to impress upon his students, and upon others 
who came within his reach, that it was the duty of 
every lawyer to feel that upon himself rested some por- 
tion of the responsibility, and of the power for good 
or for evil, with which the institutions of a constitu- 


tional republic invest its judicial department.’’ (Italics 
ours.) 


Chief Justice Shaw, in an address delivered at the open- 
ing of the New Court House in Worcester, September 30, 
1845, said: 

‘*May all jurors act under a due sense of the high 
trust reposed in them, may they ever act with intelli- 
gence and impartiality, and so conduct their inquiries, 
that the result of their deliberations shall be in fact 
what the term verdict imports, ‘Perfect Truth.’ 
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‘‘May the strictest honesty and honor ever mark the 
conduct of those, who may stand here as attorneys 
and counsellors.’’ 


SUMMARY AND CONCLUSION. 


As pointed out in the information filed by the Massa- 
chusetts Bar Association, this is the first occasion on 
which it has seemed obligatory on the organized Bar to 
eall to the attention of the Full Court the merits of a 
reinstatement order. The order, if allowed to stand, would 
present to the Bar and Bar Associations very practical 
questions, for we find it difficult to see on what principle 
anyone should be disbarred if this order represents the 
standard of the Massachusetts courts. 

It may well be, as the Attorney General contends, that 
jury-fixing is an offense so serious that whoever commits 
it, under whatever circumstances, should never again be 
restored to his position at the Bar. But whether that is 
so or not, certainly when that offense, coupled with per- 
jury, is committed by a highly educated, successful lawyer 
at the height of his career, and is never confessed, and no 
note of penitence has ever been sounded, the public interest 
most certainly demands that his exclusion from the Bar 
should be permanent. 

If corrupting justice at its source is to be considered 
merely an indiscretion which the passage of time can 
erase, the question inevitably arises as to what is to be 
the fate of men who have been disbarred for less heinous 
offenses. Has the Court established a precedent that dis- 
barment hereafter is to be considered only a suspension 
for a term of years? The effect upon public opinion 
cannot be ignored if the belief spreads that offenses which, 
if committed by a layman, would bring incarceration are 
soon forgiven if committed by a lawyer. 











25 


‘“What is everybody’s business is nobody’s business.’’ 
No one has any standing in these matters except by direc- 
tion of the Court. There being no ‘‘parties’’ except the 
individual lawyer, there is no one authorized to represent 
the public interest except this Court. If this Court cannot 
act in review on its own motion in the public interest, the 
public may be permanently subjected to every mistake of a 
single justice in a matter of great importance. We sub- 
mit that the constitutional and statutory authority of this 
Court is not as feeble as that. 

No modern case has been found involving a petition for 
readmission after disbarment based upon the bribing of 
juries. So far as we know, no person has been readmitted 
to any American Bar after such an offense; probably be- 
cause it had never occurred to anyone before that a court 
would readmit after such circumstances. It would be a 
strange precedent to come from Massachusetts. 


Respectfully submitted, 


MASSACHUSETTS BAR ASSOCIATION, 
By Mayo A. SHartuck, 
Its President. 
THE BAR ASSOCIATION OF THE 
CITY OF BOSTON, 
By Epwarp O. Proctor, 
Its Special Counsel. 


A PRESS COMMENT. 


(Extract from editorial in the Boston American of October 
10, 1933.) 


And how is it going to be stopped; how are these out- 
rages which shock the community and impair their faith 
in justice and the courts to be terminated? 
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By overhauling the jury system. So say the lawyers. 

WHAT ABOUT OVERHAULING THE LAWYERS? 
No mention of that, of course. 

What is a bribe? A bribe is a reward of treachery, a 
price of corruption. 

Does the juror pay himself to be bribed? He does not. 

A bribe has TWO parties to it—the one who takes it and 
the one who pays it. 

Bribery could not. be effected unless it originated with 
the party willing and eager to pay the bribe. He is the 
one to be benefited most by the corruption. 

Well, then, who is the one to be most benefited, the one 
who pays the bribe? THE CORRUPT LAWYER, OF 
COURSE. 

Out of this very plain statement of the very plain and 
very sordid condition which exists in the contamination of 
justice in Suffolk County, there is one very definite con- 
clusion that can and must be drawn. 

The conclusion is this: BEFORE OVERHAULING 
THE SYSTEM FOR SELECTION OF JURORS WHO 
MAY BE BRIBED IN THE FUTURE, THE THING 
TO BE DONE IS TO OVERHAUL THE CORRUPT 
LAWYERS WHO HAVE THE MOTIVE, THE MEANS 
AND THE BOLDNESS TO OFFER THEM BRIBES. 
The good and decent lawyers know this to be true. They 
know it to be necessary. 

They ought not to be dissuaded from their good inten- 
tions by innocuous, blame-shifting resolutions: 





(Reprinted in XVIII Mass. Law Q., No. 5, Aug. 1933.) 
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The 12 Men “Good and True” 
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(Reproduced from the front page of the Boston Post of 
October 25, 1933.) 
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Fina OPINION OF THE SUPREME JUDICIAL CourRT 
MATTER OF 


(September 14, 1943, 1943 Advance Sheets, 1479,* 50 N.E. Rep. 2nd 785) 
Present: Frexp, C.J.; Qua, Dotan, & Cox, JJ. 


Qua, J. ————— was disbarred by a judgment entered by a 
single justice of this court on October 19, 1934, after the rescript 
in Matter of —————, 287 Mass. 577. On December 28, 1939, he 


filed in the Superior Court a petition wherein, as later amended, 
he prayed that he be admitted to practice as an attorney at law in 
the courts of the Commonwealth. We held that the Superior Court 
had jurisdiction of a petition to readmit ————— to the practice 
of law notwithstanding the fact that he had been previously dis- 
barred by this court. —————, petitioner, 310 Mass. 166. There- 
after his petition for readmission was heard at length in the Superior 
Court and was opposed by the Bar Association of the City of 
Boston. On December 31, 1941, the Superior Court ordered 
reinstated to the office of attorney at law in the courts of the 
Commonwealth. In May, 1942, three separate informations were 
respectively offered for filing in this court sitting for the Common- 
wealth by the Attorney General, the Bar Association of the City 
of Boston, and the Massachusetts Bar Association. Each informa- 
tion called the attention of this court to the situation created by 
’s reinstatement by the Superior Court and to the question 
whether a mistake had been made affecting public confidence in 
the administration of justice. On June 24, 1942, we ordered that 
the informations be received and entered; that ————— appear 
and plead to them; and that upon completion of the pleadings the 
three informations and the pleadings be presented to the full court 
for the determination of all issues raised not involving the actual 
trial of issues of fact. Upon the coming in of the pleadings we held 
that the informations presented substantial questions worthy of 
judicial inquiry, and that inquiry should be made by this court 
into the action of the Superior Court in reinstating the respondent, 
and for that purpose we ordered that the three informations be 
consolidated, and that the entire record and all papers filed in the 
Superior Court and the evidence there taken be transmitted to 
this court. Matter of —————,, 313 Mass. 186. The record, papers, 
and evidence are now before us for inquiry into all questions of law 
and fact and for such action thereon as we deem appropriate. 
Matter of ————,, 313 Mass. 186, 222. 
The right to practice law is not one of the inherent rights of every 
citizen, as is the right to carry on an ordinary trade or business. It 





*314 Mass. 544. 
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is a peculiar privilege granted and continued only to those who 
demonstrate special fitness in intellectual attainment and in moral 
character. All may aspire to it on an absolutely equal basis, but 
not all will attain it. Elaborate machinery has been set up to test 
applicants by standards fair to all and to separate the fit from the 
unfit. Only those who pass the test are allowed to enter the profes- 
sion, and only those who maintain the standards are allowed to 
remain in it. To those who acquire and who retain the necessary 
qualifications is granted a monopoly of the honors and emoluments 
of a profession which more than any other is public in its nature 
and intimately connected with the highest functions of the State. 
Such a monopoly in a quasi public occupation is in no sense pro- 
moted and fostered for the personal advantage of individuals. It 
can be justified only on the ground that long experience has shown 
it to be absolutely essential to the public welfare. All this is familiar 
enough. It is adverted to here only for the purpose of emphasizing 
at the outset that in deciding a case of this kind considerations of 
public welfare are wholly dominant. The question is not whether 
the respondent has been “punished” enough. To make that the test 
would be to give undue weight to his private interests, whereas the 
true test must always be the public welfare. Where any clash of 
interest occurs, whatever is good for the individual must give way 
to whatever tends to the security and advancement of public justice. 

The public aspects of this case cannot be fully apprehended 
without noticing its unusual history and background before enter- 
ing upon a discussion of the offence for which the respondent was 
disbarred and of the evidence which has been thought sufficient 
to justify his reinstatement. On December 1, 1931, a petition was 
filed in this court on behalf of a committee of citizens of the Com- 
monwealth alleging, in substance, that abuses and unprofessional 
conduct on the part of members of the bar in connection with 
actions of tort for personal injuries and property damage were 
creating a widespread belief that unprofessional conduct was com- 
mon among members of the bar in such cases, and that such abuses 
were seriously shaking public confidence in the administration of 
justice. The prayer of the petition was for an inquiry to the end 
that the court might be informed and might take such action as it 
should deem expedient “in the interest of the public welfare.” The 
court ordered an inquiry and appointed commissioners for the pur- 
pose, who investigated and held many hearings, and who have 
filed in all fifty reports during a period of about ten years in relation 
to various attorneys. As a result of the inquiry brought about at 
the instance of the committee of citizens and of reports of the 
commissioners nineteen attorneys, some of whom were prominent 
in trial work, have been disbarred by this court for different offences, 
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and several other attorneys have been disciplined in ways short 
of complete disbarment. See Matter of Keenan, 287 Mass. 577; 
Matter of Mayberry, 295 Mass. 155. Necessarily the ‘activities of 
the commissioners and the disciplinary action of this court became 
generally known in the legal profession and became known also to 
large numbers of the public. We cannot profess to be judicially 
ignorant now of matters spread upon our own records of which 
we were fully cognizant and knowledge of which we shared with 
the profession and with a substantial part of the public within a 
few years past. Matter of —————, 313 Mass. 186, 189, 190. The 
respondent was one of the attorneys who was the subject of report 
by one of the commissioners. The respondent was disbarred after 
trial before a single justice of this court and after exceptions had 
been overruled by the full court. Matter of —————, 287 Mass. 577. 

The respondent was disbarred for corruptly influencing three 
jurymen in a case tried in Suffolk County. From the bill of excep- 
tions which was before us in Matter of —————, 287 Mass. 577, 
it appears that the corrupt influence was exerted through the pay- 
ment of money by the respondent to the jurymen. At the time of 
his offence the respondent was mature in age and experience. He 
had been at the bar for twenty years. He enjoyed a large and 
successful trial practice. He fully understood the nature of his act. 
He was under no compelling necessity to do it. His act was not 
the result of sudden passion. It was deliberate. It required pre- 
meditation, a carefully formed plan, and continuance of a corrupt 
purpose long enough to carry that plan into effect. It was a sordid 
crime. It is difficult to conceive of any offence that could strike a 
more direct and deadly blow at the administration of justice than 
the bribing of jurymen. An attorney at law can no more plainly 
demonstrate his utter failure to comprehend his peculiar duty to 
society or his utter abandonment of the performance of that duty 
than by committing this offence. It has been intimated that there 
may be offences so serious that the attorney committing them can 
never again satisfy the court that he has become trustworthy. 
Boston Bar Association v. Greenhood, 168 Mass. 169, 183. Matter 
of Keenan, 313 Mass. 186, 219. If there are such offences, this must 
be one of them. Indeed, if the respondent is readmitted to practice, 
it is difficult to understand how a litigant whom the respondent 
may defeat before a jury—and who will be powerless to prevent 
the employment of the respondent for that purpose—can feel the 
assurance which he has a right to feel that the verdict against him, 
even if it may be erroneous, is at least honest. But whether or not 
as matter of law the bribing of a juryman absolutely and forever 
precludes reinstatement in all cases, at least disbarment for that 
offence is not only an adjudication of the original guilt, and there- 
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fore of lack of moral character at the time of the offence, but it 
also continues to be evidence of the most convincing kind against 
reinstatement. Matter of Keenan, 313 Mass. 186, 219. To over- 
come it and to prove that the guilty person can again inspire the 
public confidence necessary to the proper performance of the duties 
of an attorney at law requires little less than absolute assurance of 
a complete change of moral character. See In re Enright, 69 Vt. 317. 

Without attempting now to say that in no case can such assur- 
ance be had through proof, for example, of long continued, unselfish, 
and outstanding service to mankind, or possibly in some other way, 
we pass to a discussion of the evidence actually presented on the 
hearing of the respondent’s petition for reinstatement. Over sixty 
witnesses testified in his behalf. They include his neighbors, busi- 
ness acquaintances, police officers, personal physicians, bankers, 
clergymen, and many lawyers. In general their testimony tended 
to show that the respondent had obeyed the order of disbarment 
and had not attempted to practise law in any form; that he had 
courageously set himself to rebuild his fortunes through business 
enterprises in which he had been industrious and in the later years 
successful; that he had expended substantial sums of his own money 
in paying off the creditors of two unsuccessful early ventures, 
although not legally bound to do so; that he was well regarded in 
the business which he had last undertaken and enjoyed excellent 
financial credit; and that he had kept out of trouble since his dis- 
barment. These witnesses testified to the good reputation of the 
respondent and to their own belief in his integrity and in his fitness 
to resume practice. The record is creditable as far as it goes, 
particularly in the matter of business reputation and success, but 
it does not demonstrate any fundamental change of character. 
When the substance of the evidence is looked at rather than the 
number of witnesses, it is seen to hold forth no certainty that if the 
respondent were to exchange the obligations and standards of the 
market place for those of the bar he would not again fall a victim 
to the same weakness that was his first undoing. Evidence of char- 
acter or reputation from friends or acquaintances is usually subject 
to discount for the complacency of witnesses who are willing to 
be accommodating and many of whom, although sincere, may not 
fully appreciate the necessity of protecting the public interest. It 
seems plain that many, though not all, of the witnesses had little 
or no opportunity to form the opinions they were ready to express, 
and a number who testified that the respondent’s reputation in the 
community was good testified that it was good during a period 
which included the date of his disbarment. There was little evidence 
of repentance or reform. The respondent’s attitude seems to have 
been that he would recognize the binding character of the court’s 
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decision, but that he had never in fact been guilty as charged and 
could not repent for what he did not admit. 

We are now brought directly to the question whether in view of 
all the factors which must be taken into account it is in the interest 
of a proper administration of public justice that the respondent be 
readmitted to practise law. It is difficult to see why the other 
attorneys who have been disbarred since the petition was filed by 
the committee of citizens, or at least many of those attorneys, 
could not produce evidence in their own behalf similar to that pro- 
duced by —————. Presumably they also have obliging friends 
and acquaintances. Are they one by one to be restored to practice? 
Is an immense and costly effort undertaken by persons willing to 
engage in a difficult and disagreeable but successful enterprise for 
the correction of evil conditions in our courts to be set at naught 
as fast as the five year waiting period required by rule of each 
applicant for readmission expires? Are we to include in this process 
an attorney disbarred for one of the most serious offences of which 
an attorney can be guilty, and is he to be reinstated upon evidence 
which falls far short of a guaranty against its repetition? Without 
attempting to assert that all the other instances are necessarily 
to be classed with this one, and that there may not be substantial 
differences growing out of the nature of the offences committed or 
of the evidence offered, but confining our decision to this case as 
outlined above, the answer is plain. It is impossible to come to any 
other conclusion than that the restoration to membership in the 
bar of the respondent ————— would be harmful to the administra- 
tion of justice, would lower confidence in the integrity of the courts 
and in their determination and ability thoroughly to uproot evil 
practices when once discovered, would discourage efforts at improve- 
ment, and would be wholly incompatible with the public interest. 

It is therefore adjudged that the order or judgment of the Superior 
Court dated December 31, 1941, whereby ————— was reinstated 
to the office of attorney at law in the courts of the Commonwealth 
be and the same hereby is annulled, and that the clerk transmit a 
copy of this judgment to the clerk of the Superior Court for civil 
business in Suffolk County, to be by him entered upon the docket 
of that court. 

So ordered. 


R. T. Bushnell, Attorney General, (W. B. Luther, Special As- 
sistant Attorney General,) with him, for the Attorney General. 

E. O. Proctor, for the Bar Association of the City of Boston. 

M. A. Shattuck, for Massachusetts Bar Association. 

F. L. Simpson, for the respondent. 
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HEARINGS ON RE-ADMISSION PETITIONS — THE 
PRACTICE IN THE STATE OF WASHINGTON 


Notice of Hearing ON PETITION ror REINSTATEMENT 
(From the Washington State Bar Journal for April 1943) 
Notice is hereby given that the petition of for 
reinstatement to membership in Washington State Bar Asso- 
ciation has been filed and that said petition will come on for hear- 
ing before the Board of Governors of Washington State Bar 
Association at its meeting to be held at 655 Dexter Horton Build- 


ing, Seattle, Washington, at the hour of 10:00 a.m. on the 10th 
day of July, 1943. 


Mr. resigned from membership in Washington State 
Bar Association on the 26th day of January, 1939, after conviction 
in the United States courts upon a charge of violating the mail 
fraud statutes. His resignation was accepted by the Supreme Court 
on the 16th day of March, 1939. 


Notr 


Incidentally, this shows the common practice in other states of 
accepting resignations from the bar, a proceeding which has 
seemed unusual to some of our judges although it has been fol- 
lowed about a dozen times in the past twenty-five years or so 
in the Superior Court, at least twice in the Supreme Judicial 
Court, and at least once and probably oftener in the Supreme 
Court of the United States. 

It was suggested six, or more, years ago that notice on all 
re-admission petitions should be ordered by the court to the 
State Bar Association, the Law Society, all the County Bar 
Associations and the Boston Bar Association because of the 
fact that lawyers are admitted to practice in all Counties. This 
suggestion is renewed. F. W. G. 


THE NEW APPELLATE DIVISION FOR CRIMINAL 
APPEALS IN THE SUPERIOR COURT 


Rule 100 B with forms for appeal and for requests for leave 
to appeal from sentences has been adopted by the Superior Court 
under St. 1948 c. 558 and Justices Williams, Collins and Brogna 
have been assigned by the Chief Justice to constitute the ap- 
pellate division. Copies of the rule may be obtained at the clerk’s 
offices. 


THE 19TH ANNUAL REPORT OF THE JUDICIAL COUNCIL 


This report will be filed with the Governor in December and, as in the 
case of all the earlier reports since the Council was created in 1924, re- 
prints obtained from the State printer will be sent out in the next number 
of the QuaRTERLY in January, 1944. — Editor. 
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MERTON QUIRK, CHECKER 
(The Editor has received the following which was copied from 
some newspaper ) 
As head of the Division of Provision for Revision 
Was a man of prompt decision — Merton Quirk — 
Ph.D. in Calisthenics, P.D.Q. in Pathogenics, 
He had just the proper background for the work. 





From the pastoral aroma of Aloma, Oklahoma, 
With a pittance as a salary in hand, 

His acceptance had been whetted, even aided and abetted, 
By emolument that netted some five grand. 

So, with energy ecstatic this fanatic left his attic 
And hastened on to Washington, D. C. 

Where with verve and vim and vigor he went hunting for the 

Nigger 

In the woodpile of the W.P.B. 

After months of patient process Merton’s spicular proboscis 
Had unearthed a reprehensible hiatus 

In reply by Blair and Blair to his thirteenth questionnaire 
In connection with their inventory status. 


They had written — “Your Directive, when effective, was defective 
In its ultimate objective, — and what’s more, 

Neolithic hieroglyphic is, to us, much more specific 
Than the drivel you keep dumping at our door.” 





This sacrilege discovered, Merton fainted — but recovéred 
Sufficiently to write, “We are convinced 

That sabotage is camouflaged behind perverted persiflage — 
=xpect me on the 22nd inst.” 


But first he sent a checker, and then a checker’s checker, 
Still nothing was disclosed as being wrong. 
So a checker’s checker’s checker came to check the checker’s 
checker ; 
The process was laborious and long. 


Then followed a procession of the Follow-up profession 
Through the records of the firm of Blair and Blair. 

From breakfast until supper some new super-follow-upper 
Tore his hair because of Merton’s questionnaire. 


The file is closed, completed though our Hero, undefeated, 
Carries on in some Department as before. 

But Victory is in sight, not because of — but in spite — 
Of Merton’s mighty efforts in the War. 
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JAMES W. SULLIVAN — AN APPRECIATION 


James W. Sullivan was born in Lynn, in 1875, in circumstances 
warranting the prophecy that he would live and die a good shoe- 
factory hand, sober and pious and kindly, but obscure and of 
slender means. He died in Lynn May 20, 1943, a sober, pious, 
kindly man, the acknowledged leader of the Essex Bar, a great 
and learned lawyer, counselor and valued friend of judges and 
of statesmen, leaving a modest, well-earned fortune. 

A courteous, considerate man, an eager, faithful friend, his 
unassuming modesty was always a most endearing quality. 
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When as a youth he was persuaded to leave his good job as a 
shoe cutter and enter Boston University Law School, he felt the 
gravest doubts as to his prospects. The trial lawyer. of that day 
was usually robust of voice and of physique, and seldom prone 
to understatement; while Sullivan was frail of stature, quiet, 
with a gentle voice, and with a fixed aversion to factual mis- 
statement and exaggeration. Most of his lawyer’s life was spent 
within the courtroom, and in consequence he thought that he 
was limited because he could not find the time for that high 
quality of diligent and thorough preparation for which he was 
well fitted and in which he found especial satisfaction. Not many 
know that, as a help to guide his conduct, in every case he tried 
to act as though he had Chief Justice Rugg as senior counsel. 

But any handicaps he suffered as an advocate he more than 
overcame by his great power to concentrate, his quick and accurate 
insight, his wealth of information on all topics, the force of his 
clear, quiet statements of fact and law, his brilliant, flashing 
wit that now is legendary, and the famed Sullivan resourcefulness 
that frequently seemed neighbor to the miracles. His fairness 
was so scrupulous that in the end it furnished him with one of 
his most potent weapons: the readiness to state, and face, his 
adversary’s points at their full strength. He was a notable lawyer 
of our time. 

He was a man of whom it truly can be said: He was both wise 
and good. He never sought position or preferment. He lived a 
life of struggle and of contest, in which he was a fearless ad- 
versary. His attributes were those of the true gentleman. And 
by his acts and character he left within the minds and hearts 
of others a memory that will not be forgotten by those of us who 
knew and loved Jim Sullivan. 

WaALtTeR Powers: 


“TAX SERVICE” PRACTICE BY LAYMEN 


The proceedings to restrain the activities of certain individuals 
conducting a certain tax service referred to below were initiated 
by the Lowell Bar Association. The Attorney General and the 
Norfolk County Bar Association intervened as petitioners by 
leave of court and the Society of Certified Public Accountants 
has appeared by leave as amicus curiae. The matter, having been 
called to the attention of the Executive Committee of the Massa- 
chusetts Bar Association, was considered by the committee and 
by direction of that committee the following petition and brief 
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were submitted by Richard S. Woodbury, Esq. of Springfield on 
behalf of the Association. Leave was granted by the full court 
November 1, 1943. The petition and brief are reprinted here for the 
information of the members of the Association. Extracts from the 
opinion of the Court of December 9, 1943 will be found on page 97. 


COMMONWEALTH OF MASSACHUSETTS 
SUPREME JupIcIAL CourT FoR THE COMMONWEALTH 


MIDDLESEX, SS. Equity No. 12873 
Lowe. Bar ASSOCIATION V. LOEB, ET AL. 


PETITION For LEAVE TO APPEAR AS AMICUS CURIAE 


The Massachusetts Bar Association by direction of its Execu- 
tive Committee respectfully petitions for leave to appear in said 
cause as amicus curiae and to file the brief attached herewith in 
support of the decree enjoining the respondents. 


MASSACHUSETTS Bar ASSOCIATION 
By Ricuarp 8S. Woopsury 


Its Attorney and a Member of Its 
Executive Committee 


BRIEF OF THE MASSACHUSETTS Bar ASSOCIATION AS AMICUS CURIAE 


At a meeting of the Executive Committee held October 15, 1943, 
it was voted 


“That the Massachusetts Bar Association ask leave to ap- 
pear as amicus curiae in support of the decree enjoining the 
respondents.” 

In Massachusetts the authority most directly bearing on this 
matter appears to be the advisory Opinion of the Justices in 289 
Mass. 607, cited by the court below (See record pp. 12-13) and 
rendered prior to the passage of sections 46A and 46B of chapter 
221 of the General Laws, inserted by St. 1935 c. 346. 

Other authorities relating to the activities in tax matters of per- 
sons not members of the bar, or accountants having federal “treas- 
ury cards” authorizing tax practice, are collected in the Iowa case 
of Bump et al. v. The District Court of Polk County 5 NW Rep. 
(2d) 914 and another recent decision is Chicago Bar Associa- 
tion v. United Taxpayers of America, 312 Ill. App. 2438. 

What are called “tax services” of various kinds have been 
under consideration by the bench and bar for some years since 
the multiplication of tax returns and other tax proceedings of 
all kinds. A report of a committee of the American Bar Associa- 
tion appears in 63 A. B. A. reports, p. 325. The latest opinion 
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appears to be that of the New York Supreme Court last August 
in New York County Lawyers Association v. Standard Tax and 
Management Corp., reported in 43 N. Y. Supp. 2nd, 479. As this 
opinion is not yet readily available we attach a copy, in the ap- 
pendix, for the convenience of the court. 

Under these authorities it seems that the activities of the re- 
spondents found by the court on pages 9-11 of the record in this 
case should be enjoined. 

Respectfully submitted on behalf of the 

Massachusetts Bar Association by direction 

of its Executive Committee by its Attorney, 
Ricuarp 8. Woopsury 


APPENDIX 
New York Supreme Court — SpeciAL TERM Part I 
Decided August 19, 1943 (48 N. Y. Suppl. 2nd, 479) 


MatTrer oF New YorK County LAwyers’ Ass’Nn. 





(Stanparp Tax AND MANAGEMENT CorP’N, AND STANDARD 
AND Poor’s Corp’Nn.) 
SCHREIBER, Justice. 


The petitioning bar association, asserting that respondents un- 
lawfully practice or assume to practice law, makes application 
herein for an order punishing them as for a criminal contempt of 
this Court, Judiciary Law, Sec. 750, Subd. 7, or in the alternative 
for an order perpetually restraining such conduct, Judiciary 
Law, Sec. 88, Subd. 2; People ex rel. Bennett v. Laman, 277 N. Y.., 
368, and New York County Lawyers’ Ass’n. v. Epter, 178 Misc. 
907. 

Respondent Standard and Poor’s Corporation is engaged purely 
in statistical research and does not appear to have participated 
in the acts complained of here. It is made a party solely by reason 
of a controlling stock interest in respondent Standard Tax and 
Management Corporation. The latter was originally organized 
to render payroll and social security statistical services. Later 
it expended its activities by inaugurating a so-called “supervisory 
service,” to which subscribers were procured by the solicitation 
of salesmen and by circulars advertising glowing prospects of 
“large tax savings” through this respondent’s “definite recom- 
mendations.” The service was largely conducted by correspondence 
but also included monthly personal conferences or consultations. 
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Additional consultations might be had upon payment of a fee. 
The Court finds that in the course of its activities this respondent 
freely gave specific advice and rendered opinions to its subscribers, 
based on a study of their individual problems, to effect compliance 
with existing tax laws and to take advantage of possible tax savings 
thereunder. The scope of respondent’s activities included recom- 
mendation of modification of contracts, interpretation and analy- 
sis of laws, decisions of the courts and rulings of government de- 
partments, preparation of legal clauses for contracts and orders, 
preparation of forms of corporate resolutions, review of client’s 
booklets for legality thereof, and advice as to the legal status 
of clients and their employees in particular circumstances. These 
and many similar acts were performed in continuity and, whether 
or not so intended, clearly constitute the practice of law (People 
v. Lawyers Title Corporation, 282 N. Y., 513; People v. Title 
Guarantee & Trust Company, 227 N. Y., 366; People v. Alfani, 
227 N. Y., 334; In re Cooperative Law Co., 198 N. Y., 479; In 
re Pace, 170 App. Div., 818; Chicago Bar Ass’n v. United Tax- 
payers of America, 312 Ill. App. 243; Bump v. District Court of 
Polk, Iowa), 5 N. W., 2d, 914 forbidden alike to corporations, 
Penal Law, Sec. 280, and to individuals not duly admitted to 
practice, Penal Law, Secs. 270, 271. The fact that respondent 
might have suggested to its clients that private attorneys be con- 
sulted as well or that some part of the service rendered might be 
said to be fairly incidental to or within a lawful activity for non- 
lawyers and on that ground not improper (cf. Tannenbaum v. 
Higgins, 190 App. Div., 861; Goldsmith v. United States Board 
of Tax Appeals, 270 U. 8. 117; Old Colony Trust Co. v. Comm’r 
of Internal Revenue, 279 U. 8S. 716; Goodman vy. Beall, 130 Ohio 
St., 427; Merrick v. American Surety & Trust Co., 107 F. (2d), 
271; De Pass v. B. Harris Wool Co. 346 Mo. 1038; Bennett v. 
toldsmith, 280 N. Y., 529; In re Lyon, 301 Mass. 30) obviously 
cannot here be a sufficient justification or excuse. Whatever may 
thus be the boundaries of the legitimate activities of accountants, 
tax experts and the like, which cannot be definitively staked out 
but must be left to the particular circumstances of each case as 
it arises, they have been here plainly transgressed by this respond- 
ent. The possible evils arising from such unlawful practices need 
no restatement and are manifest on the facts of this case. Few of 
the numerous employees of this corporation are lawyers or had 
legal training and the claimed information and knowledge upon 
which the services were based were gleaned, not from the study 
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of law and legal books, but wholly from oversimplified com- 
pendiums and bulletins essentially issued for laymen. 

Thus the necessity of protecting the public from the evils of the 
practice of law by unqualified persons, reiterated time and again 
by statute and judicial rule is here again evident. An unbend- 
ing public policy wisely limits the practice of law to those specially 
trained and examined therein, subject to the control, regulation 
and discipline of the Courts and with the duty of loyalty to the 
client alone. In this day of the mushroom growth of special 
service organizations arising out of a great and still growing 
mass of legislation, the spirit of that public policy must be firmly 
administered by the Courts in the public welfare. 

In view of the foregoing, the application is denied with respect 
to respondent Standard and Poor’s Corporation and is granted 
to the extent of perpetually restraining respondent Standard Tax 
and Management Corporation from further engaging in the prac- 
tices described herein and more fully set out in the petition. 

Settle order in accordance herewith. 


THE PosITION OF THE MASSACHUSETTS Society OF CERTIFIED PUBLIC 
ACCOUNTANTS IN REGARD TO TAX WORK: AS SHOWN BY THE 
BRIEF FILED ON BEHALF OF THAT Society By R. G. DopGr AND 
E. H. SULLIVAN AS AMICI CURIAE. 

The printing of this extract is solely for the purpose of informing the bar as 
to the scope of the legal issues now before the court and under consideration 
throughout the country, and not as an expression of opinion on those issues. 
Extracts from the opinion of the Court will be found on page 97.—EpiTor. 

“The Society is not concerned with the facts of this particular 
case nor with the question whether the plaintiff is entitled to a 
decree. It is, however, much interested in the grounds upon which 
the descision may be based, and is particularly concerned with 
certain statements made by the trial judge in his ‘Report of Ma- 
terial Facts and Order for Decree’ (R. 9) and with the possible 
implications of that part of the decree (R. 14) which enjoins 
the defendants ‘from engaging in the making out of income tax 
returns as a regular occupation other than the occasional draft- 
ing thereof.’ 

“It is the contention of the Society that the following passages 
(R. 12) in the judge’s report are too broadly expressed and do not 
accurately discriminate between what is and what is not the 
practice of law in tax matters: 

‘Obviously, no tax returns can be made out correctly with- 
out complying with the Federal or State statutes relative to 
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taxes on income. Anyone, of course, can become familiar with 
the statutory provisions, but the application thereof to the 
tax return, which is a legal document, involves the work of 
a lawyer, although those not members of the bar may be- 
come more learned in the application of the tax statutes than 
the average lawyer.’ .. . 

“The Society takes the position that certified public account- 
ants may lawfully, as part of their regular occupation, prepare 
tax returns for clients, although there is necessarily involved as 
an incident a general familiarity with statutes and regulations, 
and that they may also, within the field of such general knowl- 
edge, advise clients with regard to accounting problems arising 
in connection with a tax return though involving what may, 
technically, be questions of law. 

“It is, of course, true that ‘the giving of advice in making 
tax returns may easily become the practice of law,’ and is so 
where a real and substantial legal problem, of a kind manifestly 
calling for solution by one trained as a lawyer, is presented. It 
is a question of degree and no sharp line can be drawn. Each case 
must be considered by itself, and the question whether the ac- 
countant is really practising law should be dealt with ina broad 
way, with the public interest primarily in mind. That interest 
most assuredly would not be served by a legal requirement that 
no one but lawyers can make out tax returns. 

“The question as to when the preparation of a tax return in- 
volves the pratice of law cannot be properly answered merely 
by determining whether the accountant has considered as in- 
cidental to his work a matter which, technically speaking, in- 
volves the law. In a sense the determination of the plain mean- 
ing of the language of a statute involves a question of law, but 
obviously the work of an accountant is not to be judged in this 
connection by narrow legalistic standards. 

“Analogous cases readily suggest themselves. An architect, 
for example, must constantly have in mind the provisions of 
zoning and other building laws; it is plainly in the public in- 
terest that he shall be free to advise his client as to what kind 
of building is permissible and to make plans which embody his 
understanding of the law. An electrician or a plumber must 
similarly know the laws and regulations affecting his trade and, 
in the ordinary course of business, must often furnish his em- 
ployer with information as to what these laws and regulations 
require. So, too, it would hardly be contended that the insurance 
agent may not advise a customer as to the kind of insurance 
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required, for example, by the motor vehicle law, or as to the 
rights of the insured under any kind of insurance policy. 
“Nothing could be more at variance with the public welfare 
or with the settled habits of the community than a decision that 
the preparation of a tax return is of itself the practice of law 
because it involves ‘the application of [statutory provisions] to 
the tax return, which is a legal document’ (see R. 12), and that 


a certified public accountant who prepares such returns as part 
of his regular business thereby commits a crime. 


“In the tax field the professions of law and accountancy over- 
lap to a high degree. While probably 95 per cent of the labor in- 
volved in the preparation of returns is nothing but accounting, 
real questions of law with which only a man of legal training 
is qualified to deal may of course arise, and legal advice must 
then be taken. As suggested above each case must be considered 
by itself. 

“Comparatively few tax returns are in fact prepared by 
lawyers. It is the competent accountants in law offices and trust 
companies rather than the legal staff who prepare them. 

“Business men ordinarily entrust the preparation of their tax 
returns to accountants, either in their employ or practising their 
profession independently. Such men have had vastly more ex- 
perience with such matters than the ordinary lawyer — indeed, 
most of the work of preparing business and corporate tax re- 
turns is of a kind for which lawyers are not trained. The prepara- 
tion of such returns involves technical considerations — an analy- 
sis of books of accounts and records, the determination of the 
proper methods of inventory valuation and cost accounting, ques- 
tions of depreciation and amortization, of reserves for taxes and 
other necessary reserves, and various other matters of account- 
ing. Generally no question of law going beyond the scope of a 
trained layman’s knowledge is presented, and apart from the 
ability to read intelligently the statute, the regulations and the 
instructions furnished by the tax department, the preparation 
of the return demands only the analysis and interpretation of 
accounting records and the determination of proper business 
practice. 

“There are, indeed, many parts of the recognized work of 
an accountant which are more apt to involve legal considera- 
tions than are involved in the preparation of the ordinary tax 
return. The certification of an accountant to the financial state- 
ment of corporations is required in various circumstances by 
statutes, federal and state, and the published statements of most 
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large companies bear the certificate of certified public account- 
ants. In connection with the approval of such statements the 
accountant must pass upon the adequacy of the estimate of tax 
liabilities and often recommend an increase or decrease; he must 
pass upon the proceedings authorizing the capital stock and must 
examine notes receivable, mortgages and instalment sale agree- 
ments; he must interpret the provisions of contracts in order 
to satisfy himself that such provisions are properly reflected in 
the financial statements; he must consider indenture clauses, 
such as those restricting the payment of dividends. The qualified 
accountant does not have to take legal advice at every step 
merely because there is a background of statutory law and the 
interpretation of documents. 

“Statutes providing for the examination and licensing of ac- 
countants [see G.L. (Ter. Ed.) c. 112 §§ 87A-87E] are now in 
force in all the states of the Union. 

“In some instances the statutes define the practice of account- 
ancy, and occasionally there is an express reference to tax work. 
Thus the Tennessee statute (Public Acts 1939, c. 44 § 2) pro- 
vides that the term ‘public accountant’ shall mean one who 
holds himself out to the public as skilled in accounting and per- 
forming the work of an accountant in any of various services 
which are listed, including ‘compiling tax returns; advising tax- 
payers in connection with their rights and liabilities under such 
federal and state tax statutes as entail or are based on account- 
ing procedure; representing taxpayers before governmental de- 
partments of the state or the United States in matters pertain- 
ing to taxes.’ 

“The Mississippi statute (Code of 1930, c. 150, § 5918) makes 
it unlawful for any person except a certified public accountant 
or an attorney at law or their employees to charge a fee for, 
among other things, ‘preparing or making out tax returns.’ 

“Many statutes expressly include in the practice of account- 
ancy the preparation of balance sheets and other financial ac- 
counts and related exhibits, statements or reports which “are 
to be filed with a court of law or with any other governmental 
agency.” 

“See Colorado Laws of 1937, c. 218, § 7. 
Florida Acts of 1931, c. 15637 (d). 
Michigan Compiled Laws, 1929, § 8644. 
Missouri Revised Statutes, 1939, § 14911 a (d). 
Washington, Remington’s Revised Statutes, § 8269 (b). 
Wisconsin Statutes, 1941, c. 135. 
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“No statute providing for the certification of accountants has 
been found which suggests in any way that the preparation of 
tax returns is not to be regarded as part of the work of the pro- 
fession. 

“The profession of accountancy has made tremendous advances 
during the past few years and, with the growing complexities in 
business, the extending scope of government regulation and the 
requirement of multitudinous financial reports, has come to play 
a vital part in the life of the community. Its organized groups, 
like the bar associations, establish by their codes of ethics a high 
standard of conduct. Like the bar associations they rigorously 
limit advertising. 


Practice BErore THE FEDERAL DEPARTMENTS 


“The Internal Revenue Department has always welcomed the 
assistance of accountants in tax matters. 

“The rules of practice before the Treasury Department, pre- 
scribed by the Secretary of the Treasury under statutory author- 
ity, provide for the admission to practise as attorneys or agents 
duly qualified members of two classes, namely, (1) attorneys at 
law and (2) ‘certified public accountants who have duly quali- 
fied to practice as certified public accountants, in their own names, 
under the laws and regulations of the States, Territories or Dis- 
trict of Columbia, in which they maintain offices, and who are 
lawfully engaged in active practice as certified public account- 
ants’ (Circular No. 230, C.C.H. Federal Tax Service, 1943, p. 
2550). And the Rules contain this paragraph (Circular No. 230, 
§2(c)): 

‘“Each enrolled attorney or agent who knows that a client 
has not complied with the law or has made an error in, or 
an omission from, any return, document, affidavit, or other 
paper, which the law requires such client to execute, shall 
advise his client promptly of the fact of such noncompliance, 
error or omission.” ’ 


“This means, of course, that an enrolled accountant is required 
to advise clients on questions of compliance with the law. 

“The Rules of the United States Board of Tax Appeals from 
the beginning provided for the admission to practise, not merely 
of lawyers, but also of ‘certified public accountants duly quali- 
fied under the laws of any State or Territory or of the District 
of Columbia’* (Rule 8). 


*The Revenue Act of 1942, s. 504, not only changed the name of the 
Board of Tax Appeals to the Tax Court of the United States, but provided 
that “no qualified person shall be denied admission to practice before such 
court because of his failure to be a member of any profession or calling” ; 
and the rules of the court now provide for the admission to practice of 
“citizens of the United States, of good moral character and repute in pos- 
session of the requisite qualifications to represent others in the preparation 
and trial of cases.” (Rule 2, C.C.H. Federal Tax Service, 1943, p. 4331.) 
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“This rule of the Board of Tax Appeals was held to be au- 
thorized in Goldsmith v. Board of Tax Appeals, 270 U.S. 117, 
where Taft, C.J., said at p. 121: 


‘ “We think that the character of the work to be done by the 
Board, the quasi judicial nature of its duties, the magnitude 
of the interests to be affected by its decisions, all require 
that those who represent the taxpayers in the hearings 
should be persons whose qualities as lawyers or accountants 
will secure proper services to their clients and to help the 
Board in the discharge of its important duties.” ’ 


“The power of the federal government finally to determine 
through proper agencies who shall practice before federal tribunals 
was recognized in Matter of Lyon, 301 Mass. 30. 

“Rule 1 of the Massachusetts Appellate Tax Board similarly 
provides that ‘any attorney at law admitted to practice before 
the courts of the Commonwealth, and any certified public ac- 
countant duly qualified under the laws of the Commonwealth, 
may practice before the Board.’ 

“Surely an accountant admitted to practice before the Tax 
Court or the Appellate Tax Board may lawfully take the initial 
step of preparing the return which is the basis of a proceeding 
before either tribunal. 

“The Appellate Tax Board at the present time includes at 
least two non-lawyers. A man need not be a member of the bar 
in order to serve as a judge of the Tax Court. Non-lawyers- con- 
stitute the great majority of the persons who assist taxpayers 
seeking advice in the public offices of tax departments, either 
state or Federal. Can it be that those who perform similar duties 
as private practitioners and whose qualifications are often far 


superior to those of the average public employee must be mem- 
bers of the bar?” 


“The right of accountants to try cases before the Tax Court 
and the Appellate Tax Board is not involved in the present case.” 
For the opinion of the Court of December 9, 1943 see page 97. 


LAWYERS, THE NEW INCOME TAX LAW AND 
THE FISCAL YEAR 
(From the American Bar Association Journal for 
September, 1943) 
In my articles on Law Office Organization* I recommended a 
fiscal year ending June 30 for a variety of reasons that seemed 


*A4. B. A. Journal for May, June, July and August 1940 reprinted in 
pamphlet form and also in Mass. Law Quart. No. 5, 1940, p. 5. 
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to me sound entirely from the point of view of a lawyer’s internal 
office accounting. 

Now the 1948 Revenue Act has supplied a further reason. On 
September 15, 1948, a lawyer must estimate his taxable income. 
He can revise that on December 15, 1943. 

Almost all lawyers report taxable income on a calendar year 
basis. How can a lawyer estimate his income within 80% of 
accuracy ? If he fails, he is to be penalized. 

Most of us earn our living from a variety of small cases. Once 
in a while a big one comes our way. If the Fates are kind, that 
one case may, in one taxable year, double our income. 

How can we estimate whether or not we shall win? Even the 
Supreme Court of the United States has been known to reverse 
itself. If we win in a lower court, how can we tell if there will 
be an appeal and, perhaps, a supersedeas? Even if we have won, 
how do we know when the court will enter its judgment? 

After we have finally won, how can we know whether the 
client may pay us December 31, 1943, or January 2, 1944? 

The lawyer can obviate these problems— the wrong answer 
to which will cost him real money. 

The first answer is to go on an accrual basis, as I have tried 
to make plain in the articles on Law Office Organization. Then 
the date of the bill and not the date of payment is the controlling 
factor for tax purposes. 

The second answer is a partnership fiscal year ending June 30. 
On or prior to December 15 the lawyer’s final estimate for the 
year must be filed. If his firm is on a June 30 fiscal year basis, 
his income for the calendar year, as a lawyer, is then fixed and 
he has ample time in which to revise his March 15 and June 15 
estimates. 

If he has additional income from trust funds or outside in- 
vestments, he must compute those himself. Except in rare cases, 
such income is not apt to vary much, or at least he can estimate it. 
It is his professional income that may vary largely. Partly this is 
because of circumstances entirely beyond his control; partly be- 
cause of circumstances he has himself failed to control. 

On the June 30 fiscal year accrual basis he has absolute con- 
trol of the figures pertaining to his professional income. The rest 
is easy. 

REGINALD HEBER SMITH. 
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TWO NEW STATUTES 
By Guy NEWHALL 
(From the “Bar Bulletin’) 


MortGaGe FORECLOSURES BY ‘TRUSTEES. APPORTIONMENT OF 


Procegps. St. 1943, c. 389 (effective about September 2, 1943). 


“Our court having in the case of Springfield Safe Dep. & Trust 
Company v. Wade, 305 Mass. 36, treated mortgage foreclosures 
by trustees as salvage operations, the net proceeds to be appor- 
tioned between capital and income, later decisions (McKechnie v. 
Springfield, 311 Mass. 406, and Union Trust Co. v. Dexter, 311 
Mass. 737) held in substance that where the trustee is obliged to 
take back a purchase money mortgage the salvage is incomplete, 
and nothing can be paid to the life tenant until the mortgage has 
been paid. 


“To cure the hardship on the life tenant the foregoing statute 
was passed. The details are rather complicated, and must be care-_ 
fully studied. In substance it provides that where a purchase 
money mortgage is taken back all the net cash received at the 
time of the sale and previously must be applied to the charges 
of acquiring, managing and selling the property. Any surplus 
cash may be immediately apportioned. 

“Subsequent receipts on account of the purchase money mort- 
gage, whether principal or income, may, after making up any 
balance of the expenses above described, be apportioned in the 
discretion of the trustee whenever he deems it advisable. After 
taking care of the expenses above referred to the trustee may 
treat all interest paid on the mortgage as income. The statute also 
relieves from any personal liability a trustee who makes the 
apportionment in good faith. 

“The statute is of course subordinate to any express provisions 
in the trust instrument. Likewise it does not prevent an over- 
cautious trustee from seeking instructions of the court. 


“For a proper understanding of the statute the cases above 
referred to must be read as background.* [See also Senate 453 
— the report of the Judicial Council at the request of the legisla- 
ture. | 


*See “Comment on McKechnie v. Springfield” in July, 1942, issue of Bar 
BULLETIN, page 201. 
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APPORTIONMENT OF FEDERAL Estate TAXES. St. 1943, ¢. 519 (effec- 
tive September 9, 1943). 


This statute makes a revolutionary change in the method of 
handling estate taxes, including both the Federal estate tax and 
the Massachusetts estate tax under G. L. ¢. 65A (See Newhall, 
Settlement of Estates, $133). Hitherto estate taxes have been 
treated as administration expenses payable out of the residue, 
even though the tax is levied on the aggregate estate passing both 
by will and by gifts and trusts created inter vivos (Newhall, §134, 
n. 2; Bemis v. Converse, 246 Mass. 131; Pratt v. Dean, 246 Mass. 
300). 

The new statute changes this entirely. Any estate tax levied 
upon or with respect to any property required to be included in 
the gross estate, unless the will (or where an inter vivos trust 
is included, the trust instrument) provides otherwise, is to be 
“equitably apportioned and prorated among the persons inter- 
ested in the estate.” The apportionment is to be made in the pro- 
portion “that the value of the property, interest or benefit of 
each such person bears to the total value of the property 
received by all such persons interested in the estate;” provided 
that it must accord with any U. S. estate tax laws which call 
for apportionment. Allowance is to be made for exemptions and 
deductions provided for in the tax law, and in the case of a life 
estate (or other temporary estate) and remainder, the tax is to 
be charged against and paid out of the corpus without appor- 
tionment between the various interests. The term “persons inter- 
ested” means any person entitled to receive any of the property 
required to be included in the gross estate, whether under a 
will, intestacy, transfer, trust, power, etc. [But see Mr. Carey’s 
note below. | 

In cases where any part of the gross estate does not come into 
the possession of the executor or administrator, he can recover 
from a trustee or other person having possession the proportion- 
ate part of the tax chargeable to such fiduciary or other person. 
Any person who shall have paid more than his just share shall 
be entitled to contributions from those who have not paid their 
full shares. 

The question of apportionment can be raised in any accounting 
or other appropriate action or proceeding. The Probate Court 
having jurisdiction of the estate of a decedent or of any trust 
or person affected by this statute shall have jurisdiction to de- 
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termine all questions arising under it and make the necessary 
orders or decrees and issue executions. 

The statute took effect September 9, 1943, and applies to all 
taxes paid on or after that date. 


APPORTIONMENT OF ESTATE TAXES UNDER 
ST. 19438 CHAPTER 519 


The statute relative to apportionment of estate taxes, St. 
1943, ch. 519, creates many new problems for fiduciaries in the 
settlement of estates. This is particularly true as to property in- 
cluded in the decedent’s estate for taxation which does-not pass 
through the hands of the executor or administrator, such as 
property held under an inter vivos trust, property jointly held, 
insurance, and transfers of property intended to take effect upon 
death. Where property held under an inter vivos trust instru- 
ment is included, if there is to be no apportionment, apparently 
the statute contemplates that there should be a provision to 
that effect in both the will and the trust instrument. Many cases 
will arise where there is a broad provision in the will directing 
payment of all estate and inheritance taxes out of the residue 
and where there is no provision as to taxes in the trust instru- 
ment which was drawn many years before. Should not the in- 
tention of the testator as expressed in the will govern, even if 
there is no provision as to taxes in the trust instrument? More- 
over, the language of Section 826-b of the Internal Revenue Code, 
providing for reimbursement out of the estate where the tax is 
paid by or collected out of that part of the estate passing to or 
in possession of any person other than the executor in his 
capacity as such, may be in conflict with the Massachusetts 
statute as applied to property held under an inter vivos trust. 
Although this section of the Internal Revenue Code was con- 
strued in Riggs v. Del Drago, 317 U. 8. 95, it is to be noted that in 
that case there was no provision in the will as to taxes and the ques- 
tion as to property held in an inter vivos trust was not before the 
court. The Internal Revenue Code makes specific provisions as to 
apportionment in the case of insurance, Section 826-c, and in the 
case of property passing under power of appointment, Section 
826-d. In the Del Drago case at page 102 the court says, referring 
to Sections 826-c and 826-d: 


“But these sections deal with property which does not 
pass through the executor’s hands, and the Congressional 
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direction with regard to such property is wholly com- 
patible with the intent to leave the determination of the 
burden of the estate tax to state law as to properties 
actually handled as part of the estate by the executor.” 


There is some doubt as to whether the familiar general clauses 
providing for payment of estate and inheritance taxes out of the 
residue of the estate are sufficient to relieve from apportionment 
property held under an inter vivos trust, property jointly held, 
insurance, and transfers intended to take effect upon death. Cases 
in other jurisdictions where a similar statute is in effect while 
holding that the intention of the testator is controlling also hold 
that wherever the language of the will is doubtful the burden is 
on those who contend for non-apportionment. Fiduciaries should 
give the most careful consideration to questions as to apportion- 
ment before paying legacies or making distribution. Since the gen- 
eral provision in a will as to payment of estate and inheritance 
taxes is likely to include some ambiguous language in view of the 
statutory change, resort to the probate court under section 5B of 
the statute may be advisable until there is a satisfactory interpre- 
tation of the statute by the Supreme Judicial Court. 


ALBERT B. CAREY. 


RECORDING REPETITIONS — A NEEDLESS 
PUBLIC EXPENSE 


In 1912 under the lead of Hon. W. T. A. Fitzgerald, a committee 
of conveyancers (with the valuable assistance of the late John L. 
Thorndike) prepared and secured the passage of the act which 
shortened deeds, mortgages, etc., and provided abbreviated forms. 
Later Mr. Fitzgerald helped to shorten co-operative bank mort- 
gages. Thousands of pages of recording with the incidental cost 
of permanent storage were thus eliminated. Today Home Owners’ 
Loan Corporation mortgages, covering three full typewritten 
fool’s cap pages of record book, and other long federal, or bank, 
documents are filling up the registries again in an absurd fashion 
at the expense of the public. More than one leading conveyancer’s 
practice is to record one long form and, in later mortgages, in- 
corporate its provisions by reference, and printing the incorpo- 
rated parts on the back not to be recorded. 

Within a few years, in connection with the development of a 
large tract which was cut up into small lots, some 265 mortgages, 
all having identical provisions, were handled in this way, and 
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the copying and storage of a large amount of waste paper and 
words at public expense avoided. No statute was needed. 

For two hundred years before 1912 the public paid for record- 
ing and storing tons of repeated words. We seem headed for more 
unnecessary tons at public expense for an indefinite period, 
unless we do something about it. While long forms are some- 
times important and justified between the parties, it does not 
seem right that the public should be expected to pay for all of 
this needless recording and storage of repetition. It must be 
possible to reduce the burden by a carefully thought out plan. 
The matter is under consideration by a committee of convey- 
ancers. The time honored practice of incorporation by reference 
as in the present short statutory forms seems capable of solving 
the problem. Incorporation by title references of all kinds of 
easements, restrictions, eac. has been common in conveyancing 
for generations. 

F. W. G. 


A SIDE LIGHT ON AMERICAN LEGAL HISTORY 
WITH A MORAL 


Mr. Justice Samuel Freeman Miller of Iowa was one of the 
strongest figures on the Supreme Court of the United States 
during its history. He was appointed by President Lincoln and 
served from 186 to 18 . In an article by Dean Pound, on 
“New Possibilities of Old Materials of American Legal History” 
(40 West Virginia Law Quarterly 205 reprinted in pamphlet 
form) appears the following passage: 


“Mr. Justice Miller when asked what had been the chief 
factor in the development of the law in the pioneer jurisdic- 
tions of the West after the Civil War, answered ‘Ignorance; 
the judges often did not know enough to do the wrong 
thing, so they did the right thing.’ A study of this phenomenon 
from the reports of those states would be enlightening.” 


This remark seems similar to Lord Denman’s statement that some 
rules supposed to represent the considered “wisdom of former 
ages” were really “the neglected growth of time and accident.” 
As the pioneer judges did not know some of these accidental 
judicial precedents they did not always follow them. The moral 
should be remembered in considering current problems. See Funk 
v. United States 290 U. 8. 371. 
F. W.G. 
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A CURRENT MISUNDERSTANDING AS TO 
GUARDIANS AD LITEM 


We have been requested by members of the bar to discuss this 
subject. 

In 1894 the court acting under the statutes and also pre- 
sumably as the Supreme Court of Probate, approved a probate 
rule which has remained unchanged ever since and appears in 
the latest issue of the probate rules dated 1934 as follows: 


Rute Ili — “Guarprans Ap Litem” 


“In addition to making appointments of guardians ad 
litem in cases required by statute, whenever it shall appear 
that a minor is interested in any matter pending, a guardian 
ad litem for such minor may be appointed by the court at its 
discretion, with or without notice.” (Old probate rule IV) 


This rule, like others, has the force of law. It refers specifically 
to minors. Regardless of statutes, all courts, whether at law or 
in equity, have authority to appoint a guardian ad litem for a 
minor or other person who for any reason is incompetent if the 
interests of justice require it. This was recognized in Chase v. 
Chase, 216 Mass. p. 397. And see Manson v. Duncanson 166 U.S. 
at p. 541. 

In 1898, without referring to the probate rule, above quoted, 
in the case of Taylor v. Lovering, 171 Mass. 303 (an action at law 
involving an adult lunatic), Chief Justice Walbridge Field said: 

“In the chancery practice in England, process must first be 
served on an infant before a guardian ad litem can be appointed ; 
and this is said to be the general practice in suits against an 
idiot or lunatic, who has been found to be of unsound mind by 
inquisition. Substituted service upon the keeper of an asylum 
where a lunatic is confined has there been allowed in equity when 
service upon the patient would be injurious to him. In some of 
the States, service upon a committee or upon a guardian has been 
held sufficient. The cases in equity on this subject are collected 
in 1 Dan. Ch. Pl. & Pr. (6th Am. ed.) by Gould, 161 et seq. and 
notes, 176 et seq. and notes. 

“As our statutes concerning the service of writs and sub- 
poenas, Pub. Sts. c. 161, ss 29-37, contain no special provisions 
for service upon infants, or upon persons under guardianship or 
of unsound mind, the practice here, we think, has been to require 
the same service on them as upon other defendants. We think that 
this is the proper practice. Although service on an infant or on 
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a person of unsound mind sometimes would seem to be useless, 
it often would be difficult to determine whether in fact it would 
be so or not, and it is a convenient practice to require service 
according to the statutes in every case.” 

While this opinion (relating directly to an adult in 
an insane asylum) states that it is “proper” and “a convenient 
practice” to require service in every case before the appointment of 
a guardian ad litem, the opinion, if read carefully, was not manda- 
tory as to minors, especially as the probate rule above quoted since, 
relative to minors was not changed and has continued ever 
since, and under it in the practice of the bar and of probate courts, 
a guardian ad litem has been appointed when the need for it was 
called to the attention of the court, without or before notice, as 
the rule expressly provides in the case of minors. At other times 
the appointment would not be made, until after service, on the 
return day. 

Every presumption will be made in support of all decrees, see 
Hillson v. Hillson 263 Mass. at p. 145, cited with Taylor v. 
Lovering, and followed, by Mr. Justice Ronan in Anagnostopoulos 
v. Anagnostopoulos 307 Mass. at p. 495 (one of the cases cited in 


the passage quoted below from Waitt v. Harvey). 
In the opinion in Waitt v. Harvey, 312 Mass. p. 397, the court 


said (as applying to an adult spendthrift under guardianship) : 


“In the instant case the petitioner had no notice of the 
proceedings for allowance of the last four accounts and, 
therefore, was not before the court in the proceedings and 
we think that until he had due notice thereof the judge was 
without authority to appoint a guardian ad litem to repre- 
sent him. Taylor v. Lovering, 171 Mass. 303. Anagnostopoulos 
v. Anagnostopoulos, 307 Mass. 493, 494, 495 and cases cited.” 


This sweeping sentence, while sound as to the “proper” practice 
in dealing with an adult spendthrift, has, because of its sweeping 
character, raised a question, in the minds of some, as to all ap- 
pointments without service. The question seems needless. The 
court does not overrule its own approved rules without mention- 
ing them. Rule 3 is still law. 

So many loose statements can be found in opinions and other 
books that it is necessary to think out the background of probate 
rule No. 3 which has been in force and which has been followed 
in practice ever since 1894 and probably before that time. The 
statutes say nothing about the time for an appointment of a 
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guardian ad litem. Chief Justice Field’s statement in 171 Mass. 
306 was not a decision. It was followed by the words “even if it 
were true that such a guardian could have been appointed without 
service of process upon the defendant.” The opinion like many 
others was dealing with an adult. 

G. L. c. 201 s. 36 says “nothing in this chapter shall affect the 
power of the court to appoint a guardian to defend the interests 
of a minor impleaded in such court, or interested in a suit or 
matter pending.” That language goes back to the Revised Statutes 
of 1836 c. 79 s. 8. The language refers not only to cases in which 
process has been served but to any “matter” in which a minor is 
“interested.” This recognizes that minors, who, for this purpose, 
are classed with “infants,” are within the protection of the state, 
and, therefore, because of that fact, are within the jurisdiction 
of the court in any matter in which they are interested, and a 
guardian ad litem, as Woerner says is, like a “next friend,” “a 
species of attorney whose duty it is to bring the rights of the 
infant to the notice of the court” (Woerner Guardianship 64). 
A “next friend,” who, if recognized by the court, is the same as 
a guardian ad litem, appoints himself. 

In 1828 in Wellesley v. Wellesiey in the House of Lords (2 Bligh’s 
Reports N.S. 124) an unfit father claimed the custody of his 
children as their natural guardian under an old English statute, 
the children then being in the custody of their aunt. The Chan- 
cellor refused and the father challenged the jurisdiction to re- 
fuse. In the House of Lords Lord Redesdale (Mitford an authority 
on equity) sustained the jurisdiction. He said: 


“We find that now for a hundred and fifty years the Court 
of Chancery has assumed an authority with respect to the 
care of infants ... upon what does Lord Somers, upon what 
does Lord Nottingham, upon what does Lord Hardwicke, 
upon what ground does every chancellor . . . since that time 
place the jurisdiction? They all say that it is a right which 
devolves to the crown as parens patriae and that it is the 
duty of the crown to see that the child is properly taken care 
of.” 


The jurisdiction of the probate courts in Massachusetts over 
the persons and property of minors to protect their interest arises 
out of, and is, therefore, co-extensive with, the duty of protection 
which the probate courts have as representing the state, and 
this is recognized in chapter 201, s. 36, already quoted, and is 
reflected in probate rule No. 3. Obviously, service of process on a 











55 


three weeks old baby, by putting a registered mail notice in his 
crib, is absurd, as an alleged ground of a court’s jurisdiction — 
it is sheer legal nonsense, except so far as it calls the attention 
of his parents, or relatives or possible “next friends,” to the pro- 
ceeding; but, as a matter of law under the rule, under the sta- 
tutes, and under the general principle of common sense, the 
court has jurisdiction, without such nonsense, both of the sub- 
ject matter and of the infant as a party, because of the infant’s 
interest in the subject and the court’s inherent duty to protect 
him and to ask somebody to assist the court in such protection 
when necessary. 

Probate courts are courts of general and superior jurisdiction 
with full equity jurisdiction under G. L. c. 215, s. 2 and 6, and c. 
214, s. 1 (cf. Rugg, C. J. in Cook v. Howe, 280 Mass. 329 and 23 
Mass. Law Quart. No. 3, 10-15). It would seem therefore that 
under the general inherent authorities of courts with such juris- 
diction the probate court may appoint a guardian ad litem at 
any time and the rule recognizes this. A guardian ad litem, as 
Woerner says, is nothing but counsel appointed to represent cer- 
tain interests for the assistance of the court in matters in 
which the court has not time to investigate itself. The time of his 
appointment is not important. He is not a “super” fiduciary. The 
statutes in regard to his appointment seem to be declaratory 
rather than creative so far as the power of the court in the in- 
terests of justice is concerned. While in one of the statutes (sec- 
tion 24 of c. 206 as amended) the word “shall” may be used in a 
mandatory sense, it would seem that, if the court considered that 
all interests involved were “virtually” and adequately represented, 
the court could act as in Hills v. Putnam, 152 Mass. 123. The 
jurisdiction of a court to appoint a guardian ad litem is simply 
“a part of and incidental to its general jurisdiction over the 
case and the parties properly before the court.” See Welch v. For 
205 Mass. at p. 114. 

In a note on page 307 of the 4th edition of Fuller’s “Probate 
Laws” appears the statement that “the rule appears to be that, 
in the absence of statutory authority, a court has no authority 
to appoint a guardian ad litem for persons not in esse, so as 
to bind them by its decree.” . 

We respectfully challenge that suggestion as to courts of “gen- 
eral and superior” jurisdiction as distinguished from the earlier 
limited jurisdiction of probate courts. Courts exist to settle 
things. The courts have jurisdiction to settle rights in property. 
Where adult parties are involved, by service of process, they ob- 
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tain jurisdiction of the “parties.” But “unborn” interests and 
the interests of minors are also within the protection and, there- 
fore, the jurisdiction of the court. Nothing but an arbitary 
legal fiction could differentiate a 3 weeks old baby from an un- 
born baby, so far as “service of notice” is concerned, and we 
submit that, if the court thinks a guardian ad litem necessary 
for either, the court can make the appointment at any time and the 
statutes and Rule 3 are merely declaratory of this “incidental” 
jurisdiction. Jurisdiction based on publication or “last and usual” 
may be legal fiction. As jurisdiction of minors is based on interest 
within the protection of the court, it exists before service. 

If we are wrong someone will point it out. We invite, not 
merely doubts, but a convincing answer if there is any. 

F. W. G. 


ASSIGMENT OF MORTGAGE BETWEEN HUSBAND AND 
WIFE UNDER G. L. (TER. ED.) CH. 209 § 3 


We have also been asked to discuss another practical question 
which one active conveyancer describes as follows: 


_ “Where a mortgage is assigned directly from husband to wife or 
vice versa, some conveyancers take the position that the statute, 
originally St. 1920, c. 478, now G. L. (Ter. Ed.) c. 209, § 3, does not 
cover a case where the assignment is given for a money consideration 
and not by way of gift. Of course, there is ordinarily nothing on the 
records to indicate whether the assignment is by way of gift. This 
presents the practical difficulty, that where an assignment is made 
between two persons of opposite sex having the same surname, it may 
be difficult to ascertain whether they are husband and wife. It is 
a bad mess. 

“IT see no practical reason why a transfer of personal property 
direct from husband toe wife for a money consideration should be 
any more objectionable than one by way of gift. There is no such 
distinction in the case of real estate and I do not believe the legisla- 
ture intended any such distinction in the case of personal property. 
If the first word of General Laws 209, Section 3 was changed from 
“Gifts” to “Transfers,” the whole difficulty would be eliminated so far 
as future transfers are concerned.” 


There seems no objection to the substitution of the word “trans- 
fer” for “gift” as suggested; but, meanwhile, we have one of the 
silly, but practical, problems of law which make laymen dis- 
gusted with the legal profession. 

Section 3 of chapter 209, continuing St. 1912 c. 304 as to 
real estate and St. 1920 c. 478 as to personal property, provides 
“Gifts of personal property, and conveyances of real estate other 
than mortgages, between husband and wife, shall be valid to the 
same extent as if they were sole,” except that real estate con- 
veyances must be recorded to be effective. 
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The words “other than mortgages” means “other than by way 
of mortgage” which was the original wording of the act of 1912, 
the obvious reason for the exception being that in Massachu- 
setts, husband and wife cannot make egzecutory contracts with 
each other. While the mortgage and note cannot be separated 
and the mortgage follows the note which is personal property, 
a mortgage in Massachusetts is real estate and the note, or 
thing secured, is the measure of the interest in the real estate. 
See Kaufman v. Fed. Nat’l Bank 287 Mass. 97, at p. 102 and 
Crocker 6th ed. § 434. 

For this reason probably most conveyancers have passed such 
assignments, and, if they thought of it all, this was probably the 
view of the legislators who drew the act of 1920 about personal 
property. But, perhaps, it was one of the things which, as John 
C. Gray said, was not present in the minds of legislators and the 
question is what is the reasonable meaning of the statute to be 
attributed to the legislature in the light of other “sources of law”? 
Arbitrary, whimsical meanings are not to be attributed to the 
legislature and the court has said repeatedly that conveyances 
will be sustained, if possible, according to intention, in the absence 
of any dominating rule of law to the contrary. The statutory 
form of assignment of a “mortgage and the note secured thereby” 
Form 9 at end of G. L. (Ter. Ed.) c. 183 is a conveyance of an in- 
terest in “real estate” under seal. And the form, and Section 8 
confirming it, are in the chapter entitled “alienation of land.” 
A sealed instrument requires no “consideration” and the question 
of consideration is not open to inquiry except by creditors, or for 
some kind of fraud (see Williston “Contracts” Vol. I § 109-110 
pp. 373-376). A completed gift or grant, accompanied by delivery, 
is an Executed Contract, if anything not executory is properly 
called a contract at all, which Williston questions. See “Contracts” 
Vol. I § 14. 

The legislature having specifically provided for the “assign- 
ment” of mortgages as “real estate” in the chapter 183 on “aliena- 
tion of land” and having stated, as the opening sentence of § 8 
of that chapter, that “The forms set forth in the appendix to this 
chapter may be used and shall be sufficient for their respective 
purposes” including Form 9, and regardless of consideration, 
must be presumed to have considered such assignments as con- 
veyances of “real estate” in § 3 of chapter 209. We do not think 
there is any serious doubt that the supreme court would sustain 
such assignments as passing title between husband and wife and 
we submit that the apprehensions of conveyancers on the subject 
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are groundless. Perhaps the opinions in Crosby v. Clem 209 Mass. 
194 and O’Gaspian v. Danielson 284 Mass. at p. 31-2 may have an 
indirect bearing; but the statutory purpose seems clear to au- 
thorize such assignments. 

As to “executory” written contracts between husband and wife 
(except indirectly through third persons if they know enough to 
consult a lawyer) we submit that the Massachusetts law is 
antiquated, bad and an unjust trap for honest people, but that 
may be discussed in a later issue. 

F. W. G. 


THIRTY FIRST ANNUAL MEETING OF THE 
MASSACHUSETTS BAR ASSOCIATION 


In accordance with notice, the thirty-first annual meeting of 
the Massachusetts Bar Association was held at the New Ocean 
House, Swampscott, on May 9, 1942, at 2 p.m. 

President Shattuck presided. 

The President reported on the activities of the association dur- 
ing the preceding year and the plans for the future. 

The report of the treasurer was presented, approved and placed 
on file. The report-of the nominating committee was submitted 
by Field Chairman. No other nominations having been made, and 
a ballot having been taken, the following officers were duly 
elected for the year 1942-43: 


PRESIDENT 
Mayo A. SHatruck, Hingham 
VICE-PRESIDENTS 

Hon. FRANKLIN T. HAMMOND, Cambridge 
HArRo_p S. R. BuFFINTON. Fall River 
*Epwin P. DunpnHy, Northampton 
Guy NEWHALL, Lynn 
CHARLES T. TATMAN, Worcester 


SECRETARY 
FRANK W. GRINNELL, Boston 


TREASURER 
Horace E. ALLEN, Springfield 


MEMBERS-AT-LARGE OF THE EXECUTIVE COMMITTEE 


RicHarp S. Woopsury, Springfield 
LISPENARD B. PHISTER, Boston 
JOHN E. PEAKES, Newton 

JoHN E. HANNIGAN, Boston 
Morris R. BROWNELL, New Bedford 
W. ArTHuR GarRITy, Worcester 
CHARLES P. RYAN, Fall River 


The meeting then adjourned. 


FRANK W. GRINNELL, 
Secretary. 


*Mr. Dunphy entered the service during the year. 
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THIRTY-SECOND ANNUAL MEETING OF THE 
MASSACHUSETTS BAR ASSOCIATION 


In accordance with the notice, the thirty-second annual meet- 
ing of the Massachusetts Bar Association was held, in connec- 
tion with the Second Annual Massachusetts Lawyers’ Institute, 
at the New Ocean House in Swampscott on Saturday, June 12th, 
1943, at 2:00 p.m. 

President Shattuck presided, and addressed the members as 
follows: 

PRESIDENT’S ADDRESS 
Members of the Massachusetts Bar Association: 


No one has ever been able to speak an authoritative word on 
the number of lawyers in Massachusetts. Estimates range all 
the way from about 6,000 to about 10,000. No accurate census 
has ever been taken and no method of making an exact count 
has yet been devised. My own guess is that there may be a 
total of 7,500 and that not more than 6,000 are engaged even 
in times of peace in practicing law in the manner in which you 
and I are engaged in practicing law, as a lifetime profession and 
as a nearly exclusive method of supporting our families. 

There are no statistics, either, which can tell us how many of 
our lawyers have joined with their brethren in membership and 
in the activities of the bar associations. I make bold, again, to 
venture a guess that a full one third of the profession, perhaps 
two fifths, do not belong, and hence take no part in any Associa- 
tion work. 

I believe that I can report, however, an increasing interest in 
bar association activities. Having first seen the Bar Association 
of the City of Boston increase its membership from a scant 1,200 
or so to a full and overflowing 2,000 by the simple process of 
doing more interesting and constructive things and doing them 
well, and of making each member more actively welcome in the 
work of the Association, and having observed much the same 
process at work in a number of the other bar associations through- 
out the Commonwealth, it has seemed to me only natural that 
the statewide association which, so far as practicable under pres- 
ent methods of organization, represents the Bar beyond the 
borders of the Commonwealth should grow strong enough, also, 
to speak in general terms for the Bar within the Commonwealth. 
It begins to seem possible that a growth of that sort is under 
way. Two years ago our membership was barely 800. Today it 
is a full 1,200 and is continuing to increase. We now have lovely 
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rooms on Park Street in Boston. This is our Second Annual In- 
stitute, successfully held in times of war and of restricted travel. 
We have significantly honored, within the past year, our Supreme 
Judicial Court on the occasion of its 250th birthday. But what 
is most important, our committees are beginning to come to life; 
they do not suffer I hope from the hyperthyroid complaint which 
seems at times to characterize their counterparts in so called 
trade organizations; some of them indeed are inactive as per- 
haps they ought to be in wartime. But they exist as a framework. 
And I think that they are ready to do their work if they are 
called upon. The airraid warden, after all, need not wear his 
tin hat at lunch so long as it is ready to hand on the alert. 

Now lawyers in Massachusetts, like all other lawyers, may 
probably be grouped in their attitude toward bar association 
activities in something like the following categories: 

First: There are lawyers who just don’t see the need for Asso- 
ciations or in any event who just don’t care for them. This atti- 
tude is perfectly understandable to me but it seems a bit strange, 
nevertheless, for good fellowship in common interests is a very 
old instinct among normal mortals. It is my experience that such 
persons often change their minds if they are asked warmly to 
take a part in the work. They may have been shy, they may 
have been, even, a little bit hurt not to have been asked earlier 
or have forgotten that they have been asked. The remedy for 
that should be obvious. 


Sreconp: There are lawyers who are genuinely interested and 
really enthusiastic and who believe in their enthusiasm that a 
strong association is the answer to all the evils of the profession, 
including its financial plight, and that the whole problem of en- 
croachment upon the field of the lawyer can be solved only by a 
militant closing of the ranks and a fighting back at all competi- 
tion. These men are more nearly normal, in my opinion, than the 
first group, but they have large capabilities of harm by overdoing 
a good thing. 

Tuirp: There are lawyers who believe that it is natural for 
lawyers to work together and meet together, particularly in hard 
times, that it will not do to allow the standards of the Bar to 
decline, or the public to retain a distorted and uncomplimentary 
view of the courts and the Bar, and that it is better to give some 
time and some money and some personal attention to these mat- 
ters before real trouble arrives. These men are likely to believe, 
also, that the lawyer’s position is essentially that of a professed 
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leader in public affairs, a leadership which is best demonstrated 
when it is collective and cooperative in nature. 

I’m sure that you will agree that we are interested in men and 
women of this last kind. e 

Now let us look briefly at the situation in Massachusetts. Our 
state bar association is a representative organization. Our gov- 
erning committee is composed of representatives of 12 local as- 
sociations and the Law Society of Massachusetts and the Massa- 
chusetts Conveyancers’ Association and of seven members at large 
from the Commonwealth. Our Association was formed in Decem- 
ber 1909 with Hon. Richard Olney as first president as part of 
the country wide movement for state bar associations to help the 
profession in meeting its growing problems and responsibilities 
to the bench, the bar and the public at a time of marked popular 
dissatisfaction with the administration of justice in many ways. 
During the thirty-two years of its existence the Association, 
through the work of its committees and in other ways, has done 
far more for the bench, the bar and the public than is generally 
realized by many lawyers today ; but it is fair to say that we have 
not had as great an influence within the Commonwealth as such 
an organization should have. It is obvious that we cannot speak 
for the lawyers of the Commonwealth, although our voice has 
been heard with effect now and again when occasion demands it. 
It cannot properly be said that we are a strong association. Yet 
all over the country the tendency is toward stronger state bar 
associations. There are now twenty-two states and the District 
of Columbia, whose bars are integrated either by rule of court 
or statute and the discussion is active in other states. 

What do we want here? What is needed within our state? 


Well, I do not know what we want or even what we need but 
I venture to make certain suggestions of troublesome facts to 
you so that you may consider them and decide whether the two 
comparatively mild remedies which I shall recommend are needed 
or are worth trying. 


1. I suggest, first, that the matter of admission and readmis- 
sion to the state bar has been neglected, to our cost and 


to the cost of the people of Massachusetts. 


bo 


I suggest, second, that the matter of dealing with com- 
plaints of members of the state bar has also been neg- 
lected, to our cost and to the cost of the people of 
to the cost of the people of Massachusetts. 
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3. | suggest, third, that numerous encroachments upon our 
profession have been caused by careless neglects, not only 
of the two matters to which I have referred, but also by 
neglects of other kinds upongur own part. 


4. I suggest, last, that the unhappy result of these neglects 
is that people of this Commonwealth do not look to the 
bar for leadership in great public problems, nor does the 
bar furnish that leadership in anything like the measure 
which ought to be forthcoming. 


Now I don’t see how these evils, if they are evils, can be cor- 
rected without careful planning and cooperative effort. Take the 
problem of complaints. We just know that local problems of. this 
kind are enormously difficult. The procedure, at best, is an un- 
pleasant process, subject always to pressures and prejudices, and 
informalities of all sorts. 

The work of Grievance Committees is not the only, or the 
primary reason, for the existence of bar associations, but it is a 
necessary incident to such work which the courts and the public 
press and the citizens are constantly emphasizing. There is no 
one else to do it. It exists quite-as much for the protection of 
members of the bar from unwarranted complaints as for the 
protection of the reputation of the bar and of the courts in public 
confidence. It is a thankless task and if we are frank with our- 
selves we must say that the cooperation between bench and Bar 
in this important function leaves much to be desired. Now it 
would not be right to take a destructive, or ungrateful, view of 
the steady and careful work of some of our grievance committees, 
nor of the helpful attitude of some of our judges. But no man, 
I think, can fairly say that we do our grievance work as thor- 
oughly, or steadily, as we do our work for our clients. Perhaps I 
am not fair or reasonable in this conclusion. If not, I shall abide 
your judgment and be glad to do so. But I think I am justified 
in making this recommendation at least. I recommend that our 
zrievance Committee make a statewide survey of the condition 
and extent of grievance work throughout the state; that our 
system be compared with that of our sister states in the Union; 
that our committee consider the wisdom of recommending to the 
Supreme Judicial Court a statewide system of conducting griev- 
ance proceedings under the aegis of the court and in the rooms 
used by the courts; that they examine even the possibility of a 
court-appointed personnel, with regional divisions of the state, 
and with personnel chosen in such manner that local embarrass- 
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ments may be avoided. I recommend that our Grievance Commit- 


tee complete this study within one year, conferring with com- 
mittees of other associations and the court as may be necessary, 
and that they make a printed report which we may consider 
at our next annual meeting. Upon consideration of that report 
we shall, at least, know where we stand and what we need to do, 
if anything, to safeguard our standards. 

I next recommend a change in our constitutional framework. 
I recommend that the group of nine which we now call our Execu- 
tive Committee be changed in name to Board of Governors of 
the Massachusetts Bar Association. I recommend that from that 
group there be selected each year a true Executive Committee of 
not more than seven in number, the President to serve ex officio; 
that the Board of Governors meet three times per year; that the 
Executive Committee met at least nine times per year and prefer- 
ably once each month, that such meetings be held, so to speak, 
on circuit and on a regular schedule with which schedule, it could 
be hoped, a meeting of the individual local association might be 
made to coincide. I ask your consideration of a vote authorizing 
the President to appoint a committee to draft the necessary 
amendments in our legal structure to bring about such of these 
changes or such other changes as the Committee thinks proper 
and to instruct that committee to make its written report by 
November 1, 1943, so that we may have a special meeting in time 
to launch the new arrangements in 1944. 


I have not arranged to have some one make motions to adopt 
the two recommendations which I have made. If they strike you 
as being reasonable, someone of you will make those motions, or 
one of them. If they do not strike you as reasonable, we don’t 
want them anyway. 


I need not refer again to the sense of pride and joy which 
you have given me during my term as your president. The ad- 
vent of this war, and the sight of my own boy departing for the 
armed services, has made me feel somehow that Massachusetts 
is good enough to fight for and to live for valiantly, and that the 
lawyers of Massachusetts just must continue to be worthy of their 
great tradition and of her great name. 

The president then requested John E. Hannigan, Esquire, mem- 
ber-at-large of the Executive Committee to preside and Mr. Han- 
nigan took the chair. 

The reccrd of the thirty-first annual meeting held in Swamp- 
scott in 1942 was read by the secretary and approved. 
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The report of Mr. Allen, treasurer, was presented, explained, 
approved and placed on file. 

On motion made and seconded it was unanimously voted that 
the Grievance Committee be requested to make the study sug- 
gested by the president in his remarks and to report as suggested 
to the next annual meeting of the Association. 

On motion duly seconded it was voted that the president be 
authorized to appoint such committee as he deemed advisable to 
make the study suggested in his remarks relative to the structure 
of the Association, and report their conclusions with such amend- 
ments to the By-Laws as they may recommend, on or before No- 
vember 1, 1943 so that the matter may be considered at a special 
meeting of the Association at the call of the president. 

Mr. Blakemore reported for the committee on the Proposed 
Youth Correction Authority. 

On motion of Mr. Seagrave of Fall River, duly seconded, it was 
voted that the substance of the report of the committee to study 
the Model Youth Correction Authority proposals be circulated in 
print at such time as the president deem advisable, and that the 
matter be placed thereafter on the agenda for discussion at the 
next annual meeting of the Association. 

Mr. Hannigan, in his usual happy manner, expressed appre- 
ciation of the leadership of President Shattuck in “revivifying” 
the Association, and in suggesting and planning with the assist- 
ance of Mr. Hendrick the Massachusetts Lawyers’ Institute, and 
it was also voted to express appreciation of the Association to Mr. 
Hendrick for his assistance in planning and acting as chairman 
of the Institute in 1942 and 1943. 

The nominating committee, reported through Mr. Elias Field, 
Chairman the following nominations for the ensuing year. 


PRESIDENT 


Mayo A. SHartruck, Hingham ~ 


VICE-PRESIDENTS 


Hon. FRANKLIN T. HAMMOND, Cambridge 
Haron §. R. BuFFINTON, Fall River 
CHARLES FarrRHuRST, Greenfield 

Guy NEWHALL, Lynn 

CHARLES T. TATMAN, Worcester 


SECRETARY 


FRANK W. GRINNELL, Boston 
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TREASURER 
Horace EB. ALLEN, Springfield 


MEMBERS-AT-LARGE OF EXECUTIVE COMMITTEE 


RicHARD §. Woopsury, Springfield 
LISPENARD B. PHISTER, Newton 
JoHN E. PEAKES, Newton 

JOHN E. HANNIGAN, Boston 
Morris R. BROWNELL, New Bedford 
W. ARTHUR GARRITY, Worcester 
CHARLES P. RYAN, Fall River 


Respectfully submitted, 


OwEN A. HOBAN 
JAMES J. KERWIN 
WILLIAM A. O’HEARN 
ARTHUR E. SEAGRAVE 


Eras Frievp, Chairman. 


No other nominations having been made, a ballot was taken and 
the persons thus nominated were elected : 
The meeting then adjourned. 
FRANK W. GRINNELL, 
Secretary. 


The President has attended meetings of the Norfolk County, 
Worcester County, Middlesex County, Lowell, Cambridge and 
a joint meeting of the Bristol County, Fall River, Taunton, and 
New Bedford Bar Associations and enjoyed himself of each occa- 
sion. 

Norice OF SPECIAL MEETING OF THE MASSACHUSETTS Bar ASSOCIA- 
TION ON SATURDAY, JANUARY 8, 1944, aT 11 A.M., IN THE 
Rooms or THE Boston Bar AssociaTION, 21 ScHoot STREET, 
Boston, TO CONSIDER AND AcT ON PROPOSED AMENDMENTS TO 
THE By-Laws. 


In accordance with the vote at the annual meeting at Swamp- 
scott on June 12, 1943, the president appointed a Special Com- 
mittee to study the by-laws and recommend such changes as 
seemed advisable. That committee, of which Nathan P. Avery, 
<sq., of Holyoke was Chairman, has reported; and, by direction 
of the president, a special meeting of the association will be held 
at the time and place above stated to consider and act on the 
amendments proposed by the committee in its report which follows 
this notice. 

FRANK W. GRINNELL, 
Secretary. 
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REPORT OF SPECIAL COMMITTEE OF PROPOSED 
AMENDMENTS TO THE BY-LAWS 
TO THE MEMBERS OF THE MASSACHUSETTS 
BAR ASSOCIATION 


The special committee appointed to consider the suggestions as 
to the structure of the association in the president’s address at 
the last annual meeting pursuant to the vote of the association 
recommends the following amendments. 


PROPOSED AMENDMENTS 

Strike out Articles II, III, 111A, IV and V and substitute the 
following: 

ArticLe II — Orricers 

The officers of the association shall be a president, one or more 
vice-presidents, a secretary, a treasurer, an assistant treasurer, 
a Board of Delegates and an Executive Committee. In addition 
shall be the following standing committees to be appointed 
annually by the President,— Committee on Legal Education, 
Committee on Grievances, Committee on Nominations, Special 
Committees to be appointed by the President. 

The officers, with the exception of the members of the Board 
of Delegates from affiliated associations, and the Executive Com- 
mittee shall be elected annually at the annual meeting of the 
association. 

ArticLe III — Presipent 

The President, or in his absence, or disability, a Vice-President 
in the order in which they are elected, shall preside at all meet- 
ings of the Association. He shall appoint such standing commit- 
tees as the association or the Board of Delegates may establish 
except the Executive Committee and shall fill vacancies. He may 
appoint special committees. No one shall be eligible for the office 
of President for more than three years in succession. 

The President shall be chairman of the Board of Delegates, and 
of the Executive Committee. In the absence or disability of the 
President, a Vice-President in the order in which they are 
elected shall perform the duties of the office of President. 


Articte IITA — Boarp or DELEGATES 


There shall be a Board of Delegates which shall consist of the 
President, the most recent ex-president, the secretary, the treas- 
urer, all ex-officiis, the presidents of such bar associations as 
shall become and remain affiliated associations, under the provi- 
sions herein contained or such member of each of such associa- 
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tions as shall be respectively selected by the presidents of such 
associations and designated in such manner as the Board of 
Delegates may approve, and seven members of this association 
elected from the membership at large of the association. 

In addition, if there are members of the Executive Committee, 
who are not otherwise members of the Board of Delegates, not 
exceeding two in number, such persons shall ex-officiis be mem- 
bers of the Board of Delegates. Former presidents of this asso- 
ciation in addition to the most recent ex-president, shall be noti- 
fied of the meetings of the Board of Delegates, and if they attend 
shall be members of the Board of Delegates during their attend- 
ance. A vice-president who presides at a meeting of the Board 
shall be a member of the Board for that meeting. 

The control and administration of the association shall be 
vested in the Board of Delegates, subject to the members of the 
association assembled in annual or special meeting. 

The Board of Delegates shall appoint an Executive Committee 
to consist of seven members, and in addition, the President and 
Secretary ex-officiis. Of the seven members of the Executive Com- 
mittee, five shall be duly elected or appointed members of the 
Board of Delegates and two shall be members of the association 
who are not otherwise members of the Board of Delegates, and 
such two members when elected as members of the Executive 
Committee shall then become members of the Board of Delegates 
during their term of office. The Treasurer if he attends a meeting 
of the Executive Committee shall be a member of that Commit- 
tee during such attendance. 

The Board of Delegates shall meet at least three times a year, 
at such times and places as may be determined by the Executive 
Committee or the Board. 


ArTICLE ITV — Executive COMMITTEE 





The Executive Committee shall be constituted as set forth in 
Article IITA. 


Subject in all respects to the authority and discretion of the 
Board of Delegates the Executive Committee between the meet- 
ings of the Board of Delegates shall be the administrative com- 
mittee of the association, and shall have the power and authority 
to do and perform all acts and functions which the Board of 
Delegates itself might do or perform, not inconsistent with the 
charter and by-laws or with any action taken by the Board of 
Delegates, or by a meeting of the association. 
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The Executive Committee shall meet at least nine times a year 

at such times and places as it may determine. 
ARTICLE V — TREASURER 

The Treasurer shall collect and, by order of the Board of Dele- 
gates or the Executive Committee, disburse the monies of the 
association, and shall keep proper books of account, make reports 
to the annual meeting of the association or from time to time to 
the Executive Committee or the Board of Delegates, if so re- 
quired, and discharge such other duties as shall be required of 
him by the association, the Board of Delegates or the Executive 
Committee. 

He shall, at the expense of the association, give a surety com- 
pany bond for the proper performance of his duties in such sum 
and in such form as shall be required by the Board of Delegates 
or the Executive Committee. 

The Treasurer’s report shall be audited annually before the 
presentation to the association by two members of the Executive 
Committee appointed by the President, or by a certified Public 
Accountant as the Executive Committee may direct. 

ARTICLE VI — SECRETARY 

Insert the words, “Board of Delegates” before the word “or” 
in next to the last line so as to read as follows: 

The Secretary shall keep a record of the proceedings of the 
Association, and notify officers and members of committees of 
their election or appointment; shall issue notices of all meetings, 
and keep the seal of the Association, and discharge such other 
duties as shall be required of him by the Association, Board of 
Delegates, or by the Executive Committee. The Secretary shall 
have all the powers of a Clerk. 


ARTICLE XI — COMMITTEE ON GRIEVANCES 

Insert the words “of the Board of Delegates or” after the word 
“approval” in the eighth line so as to read as follows: 

The Committee shall consist of fifteen members. This Commit- 
tee may receive and hear all complaints preferred against any 
member of the Bar for misconduct in his profession, provided 
the same be in writing, plainly and specifically stating the mat- 
ter complained of, and subscribed by the complainant, and may 
in its discretion investigate misconduct in his profession of a 
member of the Bar of which no formal complaint has been made; 
and with the approval of the Board of Delegates or of the Execu- 
tive Committee it shall take such action thereon in the name of 
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the Association as may be deemed proper. It shall have like 
power in the matter of expelling any member of the Association. 
A quorum of this Committee shall consist of five members. 


ArTICLE XII — NomiInatinc ComMMITTER * 


Strike out the present article and insert the following: 

The Committee shall consist of five members. The Committee 
shall nominate at the Annual Meeting a President, Vice-Presi- 
dents, Secretary, Treasurer and seven members of the Board of 
Delegates. They shall notify the Secretary of such nomination, so 
that the notice of the Annual Meeting may contain a list of such 
nominations. Other nominations in writing may in like manner 


be made for any of such offices by not less than nine members of 
the Association. 


ArticLE XIITT — MEerincs 


Insert the words “Board of Delegates or” in the second line 
after the words “place as”. Insert the words “or the Board of 
Delegates” after the word “President” in the third line so as 
to read as follows: 

The Annual Meeting of the Association shall be held at such 
time and place as the Board of Delegates or the Executive Com- 
mittee shall determine. Special meetings may be called at any 
time by the President, or the Board of Delegates, or Executive 
Committee of their own motion; and shall be called by the Secre- 
tary upon the request of fifty members, in writing, specifying 
the purpose thereof. At such special meeting no business shall be 
transacted except such as shall be specified in the notice thereof. 
Due notice of the time and place of the Annual Meeting shall be 
given to each member of the Association by a notice which shall 
specify the matters to be brought before the Annual Meeting, as 
ordered by said committee. The actual expenses of said Executive 
Committee when certified by the chairman of said committee, re- 
spectively, shall be paid by the Association. Nothing herein con- 
tained shall prevent the consideration at the Annual Meeting of 
any other business that may be regularly brought before it. 


ArticLeE XIV — QuoruM 


Strike out the present article and substitute the folowing: 

At any meeting of the Association or of the Board of Delegates 
those present shall constitute a quorum. At a meeting of any 
standing committee whose membership exceeds ten, one-third 
shall constitute a quorum. Four members shall constitute a 
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quorum of the Executive Committee and three of any other 
committee whose membership is ten or less. 

The foregoing amendments to the by-laws shall take effect forth- 
with, and, until the next annual meeting of the association in 
1944, the present officers above specified and the present execu- 
tive committee shall constitute the Board of Delegates with such 
additional members as are herein provided for. 


NatHan P. Avery, Chairman 

Haroxp 8S. R. Burrineton 

WituiaAM E. Future 

BrapLtey B. GILMAN 

W. ArtTHurR GARRITY 

CarL E. WAHLSTROM 

Evias FIEevp 

RicHARD WAIT 

JOSEPH WIGGIN 

Committee. 

November 1, 1943. 


THE 2nn ANNUAL MASSACHUSETTS LAWYER®S’ 
INSTITUTE AT SWAMPSCOTT IN JUNE, 19438 


It appeared to be the common opinion of those who attended the 
2nd annual Massachusetts Lawyers’ Institute on June 9-10, 1943, 
in Swampscott that it was even better than the one in 1942. The 
experience of these two years has shown that the plan is worth 
keeping up as an annual affair to which lawyers and their wives 
will come and then be glad they came. 

About persons attended. The discussions at the meet- 
ings, and in smaller groups, were active, illuminating, suggestive 
and useful. 

These annual institutes are for all lawyers whether members 
of a bar association or not. Make your plans to attend the next 
one on June 9 and 10, 1944. The New Ocean House has been re- 
served for those dates. 

There appears to be a slight misunderstanding, in the minds 
of a few, in regard to the registration fee of $2.00 charged. The 
purpose of this fee is to help in covering the overhead expense 
which has to be paid by somebody in planning such gatherings. 
The excess above such receipts has been paid by the Massachu- 
setts Bar Association as a part of the professional work in bring- 
ing the bar together from all over the Commonwealth. 
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BOOK NOTICES 


Bowers, “Business Law” 


A third and revised edition has appeared of the volume “Busi- 
ness Law” by Hon. Richard 8S. Bowers, president of the Norfolk 
County Bar Association, which was first published in 1932 and 
has been widely used. It contains “a practical survey of the law 
from the standpoint of a business man.” The Massachusetts Bar 
Association is indebted to Senator Bowers for a copy of this 
book for its library at the headquarters of the association at 
5 Park Street, Boston. 


BLAKEMORE “THE LAW oF DAMAGES IN MASSACHUSETTS,” 
EvuGcene W. Hivpretu, INc. 


This book “the result of a suggestion made by Honorable 
Harold P. Williams of our Superior Court that a book on the 
Massachusetts Law of Damages was urgently needed by the bar 
and the bench” is being used and found helpful by Superior 
Court judges. This is a practical recommendation of the book 
to the bar and to other judges, as it is wise for lawyers to know 
the sources of the learning of judges before whom they try cases. 


CHAFEER’s “REISSUED NOTES ON BILLS AND NOTES” 


Everything that Professor Chafee writes is interesting, and 
entertaining when there is opportunity for entertainment. One 
does not expect much entertainment in a volume on “Bills and 
Notes”; but this reprinted collection of “Studies during Twenty- 
five years on Difficult Problems” including both articles and 
“curbstone opinions,” requested by practitioners on points as to 
which “the authorities are meagre and hard to find”, may well 
be remembered, for examination, by other practitioners, as well 
as students, who are faced with such problems. 


REMINISCENCES OF A Georgia LAwyER — “I Can Go Home AGAIN” 
BY ARTHUR G. PowELL, UNIversity or NoRTH CAROLINA PRESS 


This little volume is not only a real contribution to American 
legal history, but also a moving picture of Georgia. Those of us 
who know Judge Powell will be interested for personal reasons. 
Those who have not had the privilege of knowing him will be in- 
terested not only in the legal picture, but in the picture of 
people in Georgia who are worth knowing about. The cover 
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summary ends with the sentence “Every Yankee reformer should 
read it before starting in on Georgia”; and the book justifies the 
statement. 

Born in 1873 in a backwoods Georgia town (when the region 
was impoverished as the result of the fanatical and political 
struggle for power in Washington following the civil war, pic- 
tured more or less accurately in the current movie “Tennessee 
Johnson,” ) a school teacher at 14, a clerk of the Superior Court at 
15, admitted to the bar at 18, a County Court judge at 21, a judge 
of the Court of Appeals at 33 and, except for the few years on 
the bench, an active general practitioner for more than 50 years 
and now State Delegate for Georgia to the American Bar Asso- 
ciation, Judge Powell tells the story of his life and practice. 

The chapter on Judge Sheffield, who described himself as “the 
meanest, sorriest no account boy in the county” and who became 
a most fearless and respected judge, is one of the most vivid 
biographical sketches that we have ever read. The characters 
and struggles of men described in this book remind us of charac- 
ters and struggles in New England in earlier days. 

Northerners can learn something, provocative of thought, about 
the racial “problem” by reading what this generous minded 
considerate and experienced lawyer says on pages 233 to 235. We 
recommend the book. 

F. W. G. 
Two Books ABouT EvuROPEAN CONDITIONS 

Two of the most illuminating books bearing on the scrambled 
condition of Europe which we will have to think about after the 
war, are “The Legacy of Nazism” by Frank Munk, and Whittaker’s 
“We Cannot Escape History,” both recently published by the 
Macmillan Co. 


A INTERESTING, INEXPENSIVE PRESENT FOR LAWYERS IN 
MILITARY AND NAVAL SERVICE 


One half historical reading and one half a striking portrait 
gallery of able judges since 1692 — the 250th birthday book of 
the Supreme Judicial Court of Massachusetts will be an unusual 
and welcome present for any lawyer in the services, or at home, 
at any time. It will not only interest them but will help them to 
visualize more clearly what they are fighting to protect. It should 
help their morale. Send orders with mailing directions (see an- 
nouncement attached to cover of this issue and page 1). The 93 
portraits present a moving picture of 250 years of Massachusetts 
history. Order now as the price will go up if a second printing is 
needed. The edition is limited. 
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ForEWORD 

The following address on Washington, together with the 
proceedings at the presentation of the Herter Murals (reprinted 
in the “Quarterly” for March, 1943), were sent recently, to each 
member of the House of Delegates of the American Bar Associa- 
tion. In view of the interest indicated by the resulting correspond- 
ence from all over the country, the address is reprinted here as it 
seems likely to interest Massachusetts men also. It is a study in 
constitutional history. — Editor. 


WHAT GEORGE WASHINGTON SHOULD MEAN 
TO US TODAY 


Appress OF FRANK W. GRINNELL AT THE OLD SouTH 
MEETING House ON WASHINGTON’s BirTHDAY, 
FEBRUARY 22, 1943 


One of the annual “Studies in History” provided by the Mary 
Hemenway Fund for Old South Work, under the auspices of the 
Old South Association in Boston. 


PREFACE 


Professor Allan Nevins said recently in the New York Times 
Magazine of April 18, 1943: 

“Courses on current affairs are good in their place; they are not 
American history. Courses in sociological factors may be excellent ; 
they are not American history. Courses in world history are more 
than ever indispensable now that the last defenses of isolationists 
are crumbling away; but they are not American history. In their 
innovating zeal certain adherents of the social studies have tried 
to break down these plain distinctions. Of course, the general 
movement for reviewing the various social studies as inter- 
connected is illuminating and stimulating. Equally, of course, the 
modern emphasis on interpretation and ideas is healthful. But a 
basic structure of historical fact, taught with due attention to 
chronology, to great personalities, and to political forces and 
events, must be kept intact.” 

These sentences by Professor Nevins have suggested that, 
perhaps, the following discussion of the historic position of 
Washington in our civil history may be found helpfully suggestive 
and, therefore, worth printing at this time. F. W. G. 
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THE ADDRESS 


Some of you are soon to leave high school. Some of you, if this 
war lasts, may enter the armed forces. All of you will enter the 
army of American citizens who must face the problems of govern- 
ment not only during the war but after it, and that will be a 
battle of thought. It will be a battle not only with the thoughts 
of others but often a battle with your own thoughts, moods, 
impulses, prejudices, possible bitterness and sense of injustice 
about conditions, often inevitable for long periods, in an imperfect 
world. 

We must understand what we are fighting for; what war 
means — not only for the men in the ranks but for the responsible 
public officers and commanders, who have to carry the heavy load 
of dealing with the lives of men. We must try to think out, not 
only what we would like to have when peace comes, but what it is 
possible, in an imperfect world, for us to have and to do in life 
and government — in other words — what is the nature of what 
we call “freedom” and how much of it is it possible for us to 
preserve and improve on this earth and in this country. That is 
the great complex problem which faces the rising generation and 
your generation must help to solve it. This will require all the 
hard and fair thinking of which any and all of us are capable. 

I have been asked to talk to you about George Washington. I 
don’t want to lecture to you or try to jam my ideas down your 
throats. I shall merely try to suggest to you what Washington 
means to me today, and ask you to consider it for what it is worth 
in your own thinking and reading to see how far you agree with 
me. I hope that it may help you. 

Why should we celebrate Washington’s birthday? He was not a 
“superman” and the word “superman” is an absurd word to use 
in any serious sense. He had his faults and made his mistakes 
like the rest of us. I am not going to talk about the “Cherry Tree” 
myth invented by Parson Weems. You are all familiar with the old 
saying, attributed to Col. Henry Lee at the time of Washington’s 
death, “First in war; first in peace; and first in the hearts of his 
countrymen.” I want to begin with war. 

In order to bring what I have in mind up to date, I want to read 
to you something recent about generals from a man who is himself 
today a great modern general. In 1939 General Wavell delivered 
three lectures before the students of Trinity College, Cambridge, 
on “Generals and Generalship.” At that time he was little known 
in England, and generally unknown elsewhere. Today, he is known 
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all over the world. He began his lectures to the students by saying, 
“Comparatively few of you are perhaps likely to become generals; 
but many of you are likely to suffer, perhaps even to triumph, 
under generals; and all of you are likely to have opportunity to 
criticize generals. I should like your criticism to be as well in- 
formed as possible.” 

After describing various needed qualities, natural and acquired, 
he says: “The mind of the general in war is buried, .. . in un- 
reliable information and uncertain factors, and may at any time 
receive, from an unsuspected move of the enemy, an unforeseen 
accident, or a treacherous turn in the weather, a bump equivalent 
to a drop of at least a hundred feet on to something hard. Courage 
he needs, not only physical but moral; that calm courage in the 
midst of tumult, that serenity of soul in danger, which is the 
greatest gift of nature for command.” 

“Most vital of all, he must have what we call the fighting spirit, 
the will to win. You all know and recognize it in sport, the man 
who plays his best when things are going badly, who has the 
power to come back at you when apparently beaten, and who 
refuses to acknowledge defeat. There is one other moral quality 
I would stress as the mark of the really great commanders as 
distinguished from the ordinary general. He must have a spirit 
of adventure... .” 

“There are many generals who are excellent executive com- 
manders as long as they are controlled by a higher commander, 
but who get out of their depth at once, and sometimes lose their 
nerve, if given an independent command. Others are difficult 
subordinates, but may be trusted on their own. It is important 
not to get the two sorts mixed: in other words, a higher com- 
mander must be a good judge of character. .. .” 

And in connection with all this men conquer “because they are 
stronger, or because their leader has made them feel stronger.” 

These passages mean much to me and I think they describe the 
outstanding characteristics which more than 150 years ago, in 
spite of criticism and attacks, not only kept Washington in 
supreme command for the eight years of the Revolution, but 
brought him back, against his wishes, as a leader in peace, after 
the war when the nation seemed headed for the rocks. 

To appreciate his position and services we must remember that, 
not only was the Revolutionary war one of “blood, sweat and 
tears,” like the present war, although on a smaller scale, but 
Washington, as commander-in-chief, had to struggle to keep his 
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army together under a government which had no central authority 
with power to tax either to pay or supply the army, and many of 
his soldiers were enlisted for short terms and kept leaving the 
army. During the whole revolution there was no such thing as the 
United States Government as we know it today ; that did not come 
into existence until 1788 when the Federal Constitution was 
adopted. Before that, while there was a confederation called the 
United States, it was a confederation of independent states each 
of which had to do its own taxing to raise money for the whole. 
The central government could only recommend and try to 
persuade. You will readily see in what a difficult position this fact 
placed the commander-in-chief; especially when everyone was 
discouraged and uncertain because of repeated lost battles and 
retreats. In other words, Washington had to be the general of a 
baby nation not yet born, but in the throes of childbirth. The 
wonder is that it was born at all. Many men helped in many dif- 
ferent ways; all were needed to accomplish the result, and, while 
it is always impossible to be certain that one man was indispensa- 
ble, as I see it, the strength, character, courage and resourceful- 
ness in defeat of Washington formed the central fact on which 
success was finally achieved — and for his years of unremitting 
service and great responsibility day and night he did not accept a 
cent. When it was over he retired to his farm until called to 
service again to lead the- nation in peace. But his service as a 
leader in peace began during the war. At one period, when there 
was great dissatisfaction in the army from lack of pay, and 
general discouragement with the government of the Continental 
Congress, a group of officers wanted Washington to lead them in 
seizing the government and declaring himself king, but he was 
not leading them for himself; he was leading for the cause of a 
self-governing America; he suppressed the movement, and con- 
trolled them all by sheer force of character because of his vision 
of the possibility of a self-governing American republic. And how 
did he follow up his vision? He retired from the army to his farm 
at the close of the war in 1783, and the thirteen colonies tried to 
govern themselves in peace; but rows developed within them and 
between them. Trade barriers were set up and in some colonies, 
especially in Massachusetts, conditions of anarchy, such as Shays’s 
Rebellion in 1786, threatened a collapse of the whole American 
experiment. A convention of delegates from the several colonies 
met at Philadelphia to consider the framing of a constitution for 
the United States. Washington was chosen as the head of the 
Virginia delegation and very reluctantly accepted, as his presence 
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was considered necessary because of popular confidence in him. 
He was promptly and unanimously chosen as chairman. What 
is the significance of this fact then and now? It was not a mere 
tribute of respect. The situation was critical, with strong indica- 
tions that the existing government would break up from internal 
dissension within and among the colonies, and all that had been 
won by the Revolution lost. The convention contained some men 
of great and some of moderate ability — clashing thinkers repre- 
senting clashing geographical and other interests, and the usual 
variety of clashing temperaments. They knew, and none better 
than Washington, that to accomplish anything at all in the 
chaotic state of popular thinking they must fight out the problems 
behind closed doors until they produced a definite plan for public 
discussion. Such a body not only needed a good chairman (and if 
you ever serve in a convention or large committee you will realize 
that it is not an easy position), but they needed the one man who 
had more popular respect and confidence than anyone else because 
he had earned it. 

But to us looking back today there was still greater significance 
in this choice and in his functioning as chairman. In the first 
place he had always been a strong believer in a constitutional 
representative government — and not a mere soldier in politics. 
Speaking for the army when first taking command he had said, 
“When we assumed the soldier we did not lay aside the citizen,” 
and in 1776 when his younger brother was a member of the con- 
vention to frame a state government for Virginia he had advised 
this brother that “To form a new government requires infinite 
care and unbounded attention for if the foundation is badly laid 
the superstructure must be bad.” He realized that the principles 
of architecture apply to a government as well as to a building, and 
then he said, “Every man should consider that he is lending his 
aid to frame a constitution which is to render millions happy or 
miserable.” 

At that time Virginia had scarcely half a million people and the 
entire population of the colonies was less than three millions, but 
Washington was thinking of the future development of the country 
with the possibilities of which he was familiar from his surveying 
and military expeditions in the interior. As one writer has said, 
“Reserved as were his mental processes, his imagination fairly 
blazed when there was question of the united American people — 
and of their constitutions.”* He had not merely refused, but con- 


* Corbin, “The Unknown Washington,” 199. 
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temptuously ignored, a suggestion that he should lead the army 
in seizing control of the government and becoming an American 
king. He was thoroughly familiar with the widespread popular 
fear of, and opposition to, a “standing army” and with the popular 
belief, which he shared, in a civil government which should con- 
trol the army. 

With these views and with this exceptionally farsighted sense 
of responsibility as to the happiness or misery of future millions 
of Americans he attended the convention with reluctance and 
from a sense of public obligation to help in justifying the revolu- 
tion, and accepted the chairmanship. 

What was the nature of his public service at this time — 
possibly the greatest of his many public services although not 
commonly so regarded ? So far as the records show he was almost 
silent during the debates on the floor; but the silence of men of 
action is one of the most provocative stimulants in the study of 
history. Carlyle in his essay on “Heroes and Hero-worship” said: 


“The great silent men! Looking round on the noisy inanity 
of the world, words with little meaning, actions with little 
worth, one loves to reflect on the great Empire of Silence.” 


A number of modern biographers and historians have missed 
the significance of Washington’s silence and have regarded him 
as more or less of “a figurehead” in the midst of greater men. They 
have spoken of him, with some truth, as “an unknown man,” 
because they did not have the imagination and judgment to think 
him out of his silence. We Americans are a talkative people and 
we sometimes find it difficult to measure silent men who do not 
talk about themselves. Some great figures are at the other extreme. 
Washington was not altogether silent. He was not inarticulate in 
private conversation, or in his private correspondence. He did not 
talk much about himself and seldom took part in debates in 
public, but he had the great quality of a close listener and observer 
who followed every detail of the discussions which he faithfully 
attended because he wanted to learn and weigh what he learned. 

He had humility in its best sense. A friend of mine has recently 
told me of a remark by an official of a great industrial organiza- 
tion as to the selection of engineers. He said, “The greatest test of 
an engineer is whether he has ‘humility.’ There are many engineers 
who are full of knowledge about how to build a bridge, but the 
men who also know where to put the bridge so that it will be of 
most practical use, are the rare ones — the men who distrust their 
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own judgment enough to force themselves to think the thing 
through and apply the test —will it work?” Washington like 
Lincoln had that great quality of humility. He distrusted his fit- 
ness for the position of commander-in-chief; he distrusted his 
fitness for the chairmanship of the convention and for the presi- 
dency; but he rose to each occasion in action for the sake of all 
of us. The answer to the shallow judgments about him is suggested 
in the remark of Patrick Henry in the Continental Congress: “If 
you speak of solid information and sound judgment, Colonel 
Washington is unquestionably the greatest man on the floor.” We 
know that as a result of experience with him in war and peace his 
contemporaries considered his presence at the convention essential 
and his subsequent selection as our first president essential. 

Knowing from his own experience the value of silence in an 
individual to prevent him from going off at half cock without 
thinking things through, he understood the importance of the 
rule of silence for the convention as a whole in formulating for 
public discussion a new plan of government in a new country, and 
he secured the observance of the rule of secrecy with all the force 
of his personality. It was more important then than most of us 
realize today. 

In order to understand this we must first try to think ourselves 
back in 1787 when men wore short breeches, long stockings and 
buckled shoes in 13 separate colonies scattered up and down the 
Atlantic coast; when traveling was slow and dangerous; when it 
took about a week to get from Boston to New York; when men 
were scattered on isolated farms; when the opportunities for 
rumors and misunderstandings were multiplied by the distances ; 
and above all when the imagination of few men reached beyond the 
Alleghany mountains and none so clearly as the imagination of 
Washington. But politics was politics then as now. Obviously the 
danger of popular misunderstandings of preliminary discussions 
in the convention was a very real danger and one which appears 
to have been recognized in 1909 in the convention to form a consti- 
tution for the union of South Africa. That body also worked 
behind closed doors and it has been said that “its work was only 
brought to a successful issue because no appeal was possible to 
the gallery.” 

What was our convention of 1787? It was not a large one of the 
modern type. A number of leading men were chosen by the legisla- 
ture of each of the thirteen colonies. It is described by Max 
Farrand, the editor of the “Records” as follows: 
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“There were fifty-five men, in all, who came to Philadelphia, but 
some of them were there for only a few days; others were irregular 
in their attendance; the average was probably about thirty, some 
twenty of whom were invariably to be found during the hours of 
meeting in Independence Hall. It was, then, rather a large com- 
mittee than a convention, as we now use the word. They remained 
in session for four months, except for a fortnight’s recess, and 
they were in Philadelphia in the heat of summer. They met from 
10 o’clock in the morning to 3 o’clock in the afternoon. They dined 
usually at 3:30. The town was small, according to our present-day 
standards, with a population of less than 30,000. It was easy for 
the members to meet. They walked together, they talked together, 
and they went to one another’s rooms. We are told of gatherings 
that were in the nature of caucuses for the achievement of par- 
ticular ends. But we need to remember, also, that the very close- 
ness of association had its disadvantages : members sometimes got 
on one another’s nerves. 

“Any set of men, no matter how lofty their purposes, are, after 
ali, human. Many of the delegates had pet ideas which they 
regarded as essential and were determined should be embodied in 
the Constitution. Some were sticklers for the exact wording of 
clauses or for points that seemed to them important but to others, 
trifling.” 

“The Committee of Detail made its report on August 6th. Every 
day thereafter, for five weeks in succession and for five hours each 
day (and, for one of those weeks, for six hours a day), article by 
article, section by section, clause by clause, the members ham- 
mered away at the wearisome task of forging the final draft of the 
Constitution. It is no wonder that, during the last days of the 
Convention, one finds James Madison making a note that “A 
number of members,” were “very impatient.” 

That was the Philadelphia Convention of 1787 sitting in Inde- 
pendence Hall — sometimes fifty-five men, generally about thirty, 
and constantly about twenty men, with Washington the trusted 
leader there all the time in the background of discussion, quiet, 
watchful and supremely conscious of what he had written to his 
brother in 1776, that this small body of men were lending their 
aid to frame a constitution which was “to render millions happy 
or miserable,” and that the vision of a strong American republic 
for which he had fought was at stake. He did not preside at all 
the meetings. When they met informally in what is known as “a 
committee of the whole” the usual presiding officer was Nathaniel 
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Gorham of Massachusetts, a former speaker of our House of 
Representatives; but Washington was there watching, listening. 
No modern cynics, no materialistic “economic” historians, no 
so-called “debunking” biographers or class prejudiced social or 
political critics, can undermine the truth and historical impor- 
tance of that devoted human enthusiasm balanced by judgment 
which was the dominating influence. It was not confined to 
Washington — it was shared in varying degrees by others, but it 
was outstanding in Washington because he had, and had earned, 
the confidence of the people in war, and he was conscious of the 
responsibility which rested on him to justify that confidence in 
peace. And what was behind his balanced enthusiasm and fore- 
sight for our interests (for he was thinking about us as I have 
indicated) ? Mr. Farrand, the editor of Madison’s Convention 
“Records” has put his finger on a spiritual fact often neglected. 
He says: 

“It is curious so few biographers have realized the only key 
that unlocks the secret of his conduct and his influence as well. 
George Washington was a great Virginia gentleman after the 
English model.” 

What did that mean in 18th century America? The word “gentle- 
man” is a tricky word to talk about because, before you know it, 
you are apt to find yourself talking about something else — such 
as the ungentlemanly behavior of men who are, in some respects, 
or consider themselves gentlemen; but the qualities of a gentle- 
man in the best sense are just as important to all of us today as 
they ever were and perhaps more in a democracy than in any other 
form of government. The word, as we understand it today has a 
variety of meanings, as you will see in the best dictionaries, and 
is not confined to any class of society. But we do not need a dic- 
tionary to think out the real meaning of gentle strength. Richard 
Steele, who with Joseph Addison, helped to form the literary 
taste of the English aristocracy at the beginning of the 18th cen- 
tury, said in No. 207 of “The Tatler” ; 

“The appellation of gentleman is never to be affixed to a man’s 
circumstances, but to his behavior in them.” 

As Mr. Farrand points out: 

“The history of manners in America might well begin with the 
dominance, in Colonial times of English traditions and standards” 
and “it may be said that the manners and behavior of the mass of 
the American people are fashioned after models coming from the 
English aristocracy.” That statement is not glorification of 
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England. It is simply an appreciation of the best of the English 
traditions. 

“In the eighteenth century the paramount obligation of the 
nobility and gentry —- transcending everything else — still re- 
mained the obligation of service to the state. There is the element 
of truth so many of our writers have failed to perceive, but it 
should be inherent in every study of the period, and should be the 
starting point of every attempt to understand the making of the 
Constitution.” 

In other words the best English and 18th century American 
tradition was expressed by the far-reaching French phrase 
“Noblesse Oblige.” That is the basis of the military standard of 
civilized people — the standard of “an officer and a gentleman.” 
Even a leading modern iconoclast, H. L. Mencken, realized this 
when he said of the men of the period of the convention of 1787: 

“... it was an aristocracy, and as such it had inherited a 
concept of public duty, quite separate and distinct from the 
universal concept of private interest.” 

Some writers today think “that members of the Federal Conven- 
tion were trying to put something over” on the people of the 
United States. Possibly some of them were, but not the Conven- 
tion as a whole. Let us try to think this out as Washington had 
to and did. 

In the Boston Atheneum there is a volume of three hundred 
pages printed in 1800 containing sixteen eulogies and funeral 
orations delivered after Washington’s death in that year. It is full 
of adjectives, adverbs, classical allusions and rhetoric generally 
which many of us might describe today as “hot air,” but which 
illustrate the sort of public speaking which Americans liked to 
listen to at that time. I turned over the pages for something which 
we can respond to today, and I found it in the oration of a New 
York clergyman named John M. Mason. In the midst of his 
rhetoric he described what I believe to be the actual facts, as 
follows: 

“Those elements of discord which lurked in the diversity of 
local interest; in the collision of political theories; in the irrita- 
tions of party; in the disappointed or gratified ambition of 
individuals; and which threatened the harmony of America, it 
was for WASHINGTON alone to control and repress. His tried 
integrity, his ardent patriotism, were instead of a volume of 
arguments for that system which he approved and supported. 
Among the simple and honest whom no artifice was omitted to 
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ensnare, there were thousands who knew little of the philosophy 
of government, and less of the nice machinery of the Constitution ; 
but they knew that WASHINGTON was wise and good; they 
knew it was impossible that he should betray them; and by this 
they were rescued from the fangs of faction. Ages will not furnish 
so instructive a comment on that cardinal virtue of republicans, 
confidence in the men of their choice; nor a more salutary 
antidote against the pestilential principle, that the soul of a 
republic is jealousy. At the commencement of her federal govern- 
ment, mistrust would have ruined America; in confidence, she 
found her safety. . . . To excel equally in military and political 
science, has been the praise of a few chosen spirits, among whom 
we enroll the father of our country.” 

When the convention finally approved the draft of a constitu- 
tion he signed first to put his influence behind it with the people 
who trusted him, and the ratifying conventions in the states which 
considered the document, because as he afterwards wrote, while 
he did not approve of everything in it, he firmly believed (with 
Benjamin Franklin) “that in the aggregate it is the best constitu- 
tion that can be obtained . . . and that this or a dissolution of 
the Union awaits our choice, and is the only alternative before us.” 
There wrote the man of action ... the chief engineer of the 
Republic who knew when and where a bridge was needed in the 
development of American life even though the bridge was not in 
his opinion perfectly constructed. He had learned as a young 
surveyor the possibilities of this country from his expeditions in 
the interior. With the courage and daring in action of many of 
our war heroes of today, he faced the uncertainties both of war 
and peace with that “spirit of adventure” which General Wavell 
referred to as essential to a great commander. He knew the 
dangers both of the old government, and the untried form of the 
new government in an unsettled country. With the humility of 
thought of a great engineer he “knew what to be afraid of” in the 
political life of a people. There was a saying of Edmund Burke 
that “early and provident fear is the mother of safety.” Scott’s 
“Lady of the Lake” contains the line “and hope is brightest when 
it dawns from fears.” Washington had the constant and enduring 
qualities which support such hope. It is such qualities that we 
should hunt for and measure not only in studying history, but in 
measuring men today. It is for such qualities that we celebrate 
his birthday to remind ourselves of what they mean to us. 

Just a few words about Washington’s “Farewell Address” — I 
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gather from the papers that his warning about foreign influence 
and alliances may be misunderstood by some persons to-day. 
Those were words of caution and wise words, then, and, if under- 
stood without exaggeration, now; but any idea that the practical 
imagination of the man who thought beyond the Alleghany 
Mountains in 1787 would stop at the seashore in 1943 in any 
extreme isolationist sense, with the present possibilities of trans- 
portation and communication, seems to me sheer nonsense. I 
recommend, to those interested, the investment of five cents in 
the Old South Leaflet containing the address. Read it in the light 
of what I have said about Washington’s vision of this country. 
Read it with discrimination ; don’t take my word for it or anyone 
else’s word; try to put yourself in his place, look forward, and 
think it out for yourself. And don’t let yourself be prejudiced by 
the fact that he was helped in preparing it by Alexander Hamilton. 
Hamilton was a great man and the country owes much to him; 
but Washington was a greater man and Hamilton knew it. 

If Washington and Lincoln were alive today, I believe they 
would have stood together among the most aggressive but balanced 
minds; and, in the long run, the balanced minds are the greatest 
leaders. 

A characteristic story is told of Calvin Coolidge while president. 
Some newspaper man interviewed him as to his views of the so- 
called “debunking” biographies. Coolidge simply looked out of 
the window at the Washington Monument and said: “Well, the 
Monument’s still there.” In 1875 the New York Tribune derided 
that monument as “the big furnace chimney on the Potomac.” 
But today we appreciate it as symbolic of a great towering figure 
of simple quiet strength and iron will, in the City which 
Washington imagined, and faced by that other great figure in 
the Lincoln Memorial —two leaders who were ready to sub- 
ordinate themselves, not only in war but in peace, for the sake of 
all of us. That is what both Washington and Lincoln mean to 
me today. I hope my view may help you in testing, or forming, 
your own opinion. 


A FEW SUGGESTIVE REFERENCES 
Lodge—“‘George Washington.” 
Corbin—“The Unknown Washington.” 
Wecter—“The Hero in America,” chapter 6. 
Farrand—Records of Constitutional Convention of 1787 (1937 Ed.). 
Farrand—The Pennsylvania Magazine of History and Biography, Vol. 
LXII, 130. 
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MASSACHUSETTS CONVEYANCERS’ ASSOCIATION 
THE SAMUEL T. HARRIS MEMORIAL FUND 


TENTH SUPPLEMENT OF NOTES TO THE SIXTH EDITION 
OF SWAIM’S CROCKER’S “NOTES ON COMMON FORMS” 
PREPARED FOR THE MASSACHUSETTS CONVEYANC- 
ERS’ ASSOCIATION. 


The following are noted among the Massachusetts Decisions in 
Advance Sheets and in the Acts of 1943 following the Ninth Sup- 
plement through 1943 Advance Sheets, page 1019. References in 
the left margin are to the Sections in Crocker to which the notes 
apply. 


Section 


368 Mortgage Debt—vno accord and satisfaction by mere 
surrender of possession to mortgagee where accord called 
for deed of equity. 


Corrigan v. Payne, 1942 Adv. Sh. 1811. 


490 Mortgage — mortgagor liable on mortgage assumed by 
grantee where agreement for extension was found not 
accepted. 


Northampton Institution for Savings v. Putnam, 
1943 Adv, Sh. 1. 


631 Judgment or Decree Affecting Title to Realty — neces- 
sity for recording under G. L. (Ter. Ed.) c. 184 s. 17. 
Morehardt v. Dearborn, 1943 Adv. Sh. 43. 


834 Possibility of Issue Extinct — review of cases and the 
principle of continued possibility not applied to a tax case. 
Commissioner of Corporations and Tazation vy. Bul- 
lard, 1943 Adv. Sh. 77. 
584 Execution Sale—redemption from when judgment 
otherwise satisfied — equity powers of Land Court. 
Fields v. Othon, 1943 Adv. Sh. 109. 
707 Private Ways—open to public use— meaning of 
terms — authority of city and towns to remove snow from. 
Opinion of Justices, 1943 Adv. Sh. 243. 








707 


684 


T07 


620 


876 


120 


152 


707 


366 
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Zoning — Spot zoning or singling out one lot for dif- 
ferent treatment from that accorded similar surrounding 
land for the purpose of economic benefit to owner illegal. 

Whittemore y. Building Inspector, 1943 Adv. Sh. 267. 
Smith v. Board of Appeal, 1948 Ady. Sh. 655. 

Support of Adjoining Land — does not include build- 
ings thereon. 

Corcoran y. S. 8S. Kresge Co., 1948 Adv. Sh. 321. 

Zoning — where variance by Board of Appeal must be 
unanimous after public hearing, the hearing must be held 
by the entire board. 

Sesnovich v. Board of Appeal, 1948 Ady. Sh. 428. 

Deed — acceptance by grantee—fair consideration 
under the Uniform Fraudulent Conveyances Law. 

Bianco vy. Lay, 1948 Ady. Sh. 475. 





Vacation of Decree of Land Court — denied where 
grounds could have been raised before. 


Lynch v. Boston, 1943 Adv. Sh. 501. 


Way —extent of —right to equitable relief for en- 
croachment on. 





Beaudoin vy. Sinodinos, 1948 Ady. Sh. 551. 
Zoning — Residence zoning in rural districts does not 
prevent harvesting matured timber. 
Pittsfield v. Oleksak, 1943 Adv. Sh. 597. 
Mortgage — demand note due without demand — note, 


mortgage and accompanying agreement construed to- 
gether. 


Bielanski vy. Westfield Sav. Bank, 1943 Adv. Sh. 621. 


Joint Tenancy and Tenancy by the Entirety — differ- 
ence noted. 
Smith v. Smith, 1943 Adv. Sh. 725. 
Title to Timber to be Cut — law restated. 


Hanifin y. C. & R. Construction Co., 1943 Adv. Sh. 
735. 


See also New England Bow Co. v. Same, p. 747. 





“Heirs” at Death of Testator or at End of a Life Estate. 
Thompson v. Bray, 1943 Adv. Sh. 771. 
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394 


532 


707 


602 


785 


543 


421 
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Deed — cancelled for undue influence. 
Brodie v. Evirs, 1943 Adv. Sh. 795. 


Foreclosure —a surplus on foreclosing of a third mort- 
gage belonged to the devisees and could not be applied to 
notes accompanying earlier mortgages of the deceased 
equity owner which were debts of the estate. 


Spaulding vy. Quincy Trust Co., 1943 Adv. Sh. 807. 


Foreclosure — Duty of mortgagee as to good faith re- 
stated. 


Lexington Trust Co. vy. McCabe, 1943 Adv. Sh. 841. 


Way — damages for trespass in removing gravel from 
a way in which the plaintiff owned to the middle, injuring 
access to his land. 


Gallagher v. Cunniff, 1943 Adv. Sh. 845. 


Zoning —a piggery is not a “farm” — discussion of 
“farm” 


Lincoln v. Murphy, 1943 Ady. Sh. 855. 


Foreclosure — U.S. District Court in proceedings under 
the Chandler Act 52 Stat. 840 has power to take possession 
and enjoin the mortgagee from foreclosing. 


John Hancock Mutual Life Ins. Co. v. Casey, U. 8. 
Circuit Court of Appeals, 30 B.T.L. 273. 


Way — Abandonment — law restated. 


York Realty Inc. v. Williams, Land Court 18501 Reg. 
April 2, 1943, 30 B.T.L. 225. 


The following statutes are noted: 


Business Corporations —G. L. (Ter. Ed.) ¢. 156 s. 42 
now authorizes mortgaging and pledging as well as sale by 
two thirds vote. 1943 Chap. 38. 


Conditional Sale of Theatre Etc. Seats — now included 
in G. L. (Ter. Ed.) c. 184 s. 13 as to recording notice. 
1943 Chap. 52. 


Soldiers and Sailors Civil Relief Act — proceedings to, — 
authorize entry or seizure as well as foreclosure sale pro- 
vided for. 1943 Chap. 57. 


Construction Loans by Savings Banks — repayments on 
in six months. 1943 Chap. 94. Chap. 180 of 1937 should 
be noted as to repayments in three months on ordinary 
loans. 
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414 Eminent Domain — time for filing petitions for dam- 
ages. 1943 Chap. 95. 


Attachments — authority registers of deeds to destroy 
records after twenty years. 1943 Ch. 128. 


648 Acknowledgment of Deeds by Soldiers and Sailors be- 
fore Officers Authorized and Form Prescribed — 1943 
Chap. 160. 


875 Tax Titles — combining in one tax title when on sepa- 
rate lots, 1943 Chap. 188. 
707 Private Ways — removal of snow and ice not to be 


“repair” under Sect. 25 of Chap‘ 84 if voters accept Chap. 
225 of 1943. 


11 Eminent Domain — record of entry within two years 


of the order of taking and petition for damages to be filed 
within six months thereafter. 1943 Chap. 251. 


766 Betterment Assessments — Liens for. 1943 Chap. 252. 


151 Highway — laying out of — limited access ways author- 
ized. 1943 Chap. 397. 


784 Conditional Sale Contracts — details prescribed. 1943 
Chap. 410. 


878 Taxes — certain exemptions for land of owners in the 
military service. 1943 Chap. 412. 
ROGER D. SWAIM 


Note 


The nine earlier supplements of Mr. Swaim’s notes will be 
found in Massachusetts Law Quarterly for January-March, 1939, 
17; July-September, 1939, 12; January-March, 1940; July-Septem- 
ber, 1940; March, 1941; November, 1941; April, 1942; and April, 
1943. 


A Lecat Arp MEMORIAL 
EpIToR, MASSACHUSETTS LAW QUARTERLY 


John Bradway, former President of the National Association of Legal 
Aid Organizations, has just made a donation creating the Richard J. Talbot 
Memorial Fund, the income from which is to be used for the promotion of 
state-wide legal aid activities throughout the United States. Will you kindly 
call this fund to the attention of members of the Massachusetts Bar Asso- 
ciation? You may recall that the Bar Association was instrumental in 
creating the Massachusetts Legal Aid Association in 1927 through which 
we have better handled legal aid cases throughout this Commonwealth. 
The Richard J. Talbot Fund may be of particular interest, of course, to 
people in the western part of the State who are more familiar with the 
wonderful work Mr. Talbot did in the promotion of justice. 


VERNON MARR. 
Treasurer, National Association. 





Be care” 
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THE MULTIPLE COST OF SOCIAL SECURITY 
Address by 
C. O. Pautey, President 
INSURANCE Economics Society or AMERICA* 

(Neither the Massachusetts Bar Association nor the Editor assume re- 
sponsibility for the views expressed. This address is reprinted because 
it is interesting and provocative of thought about a problem involving the 
Federal and State governments and every American citizen. — Ep1ror.) 

I am engaged in the business of Life, Accident and Health 
Insurance, and if I am to be governed by the standards prevail- 
ing in Washington, any ideas I might have with regard to social 
insurance should be disregarded because of personal interest, 
and any knowledge I may have acquired by experience over the 
last forty years should be ignored. Let me make it clear, at the 
beginning, that any views I may express with regard to com- 
pulsory government insurance are not based upon any unfavor- 
able effect that it might have upon my business, but are founded 
solely upon the effect which I believe such a program as pro- 
posed by Sir William Beveridge or the Wagner Bill will have 
upon our economic, social and political future. If compulsory 
insurance is a good thing for the American people, it would be 
just as foolish for private insurance to oppose its development as 
it would be for employers and labor to oppose the use of labor- 
saving machines. No one business or industry can, or should, 
stand in the way of the welfare of the whole people. 

I must have the type of mind that in these days would be 
classed as reactionary, for when any program of this type is sug- 
gested, I instinctively ask, “What is it going to cost?” While 
Sir William Beveridge does make a very detailed estimate of the 
cost of his program in England, our own social planners dismiss 
the question of cost with a mere wave of the hand. The National 
Resources Planning Board, in discussing its social security recom- 
mendations, says, “We have passed the stage when financing 
the program need be more than a technical problem. If we 
measure the physical and intellectual stature of our people and 
our vast national resources, financial problems need be of no 
hindrance. Their complexity need not stand in our way. We 
require only the will and the courage to make full use of our 
national resources.” It is difficult to reduce the cost of the 
Beveridge Plan to the cost of a similar plan in the United States 
because of the great difference in conditions and the higher cost 


*At the Social Insurance Legislative Forum, International Association 
of Insurance Counsel, Chicago, June 28, 1943. 
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of living. The Beveridge Plan provides for a mere subsistence 
level of benefits. It has been estimated by very competent re- 
search men that a similar proposal giving a subsistence level 
of benefits would cost the United States approximately 15 bil- 
lion dollars per year. 


The proposals of the National Resources Planning Board, the 
Social Security Board, and the Wagner Bill are based upon 
an entirely different theory and within certain upper and lower 
limits, the benefits are determined by the income upon which an 
individual and his employer have paid taxes, or, as the Wagner 
Bill puts it, “have paid contributions.” Except for the Wagner 
Bill’s proposed contributions of 12% of payrolls and 7% of the 
market value of the services of the self-employed, and similar 
vague statements of percentages from Secretary of Labor Perkins 
and the members of the Social Security Board, we have no esti- 
mate of the cost of the proposed social security plan for this 
country. The Social Security Board has a Bureau of Research 
and Statistics employing 120 people and costing $258,000 in 
salaries and traveling expenses during the last fiscal year, but 
if they have issued any detailed discussion of costs such as was 
prepared by the Actuary of the British Government as a part of 
the Beveridge Plan, it has not come to my attention. During 
the last fiscal year, the 2% tax on wages for Old Age and 
Survivorship insurance amounted to 895.6 millions. It is esti- 
mated that for the fiscal year just ending this will run considerably 
over one billion dollars. On that basis, the 12% tax proposed in 
the Wagner Bill would produce revenue in excess of 6 billion 
dollars from those under the present Act. In addition to this, 
it is proposed to bring under the Act many employed persons 
not now covered, and to place a tax of 7% upon all of the self- 
employed, numbering 20 to 25 million. This is not all of our 
social insurance program, however, because the railroad em- 
ployees of the country, 2 million in number, have a separate 
Board and insurance system of their own. Neither does it include 
federal, state and municipal employees, estimated at 6.5 million, 
most of whom are now covered under some retirement fund and 
other insurance benefits, and will eventually be included in any 
federal plan. I think it is perfectly safe to conclude that if the 
Wagner Bill were enacted into law, the initial tax under all of 
these programs would exceed 10 billion dollars annually. This is 
only at the beginning of the program, however. Eventually the 
most costly part of the program will be the Old Age and Survivor- 
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ship insurance, the cost of which will finally be an additional 5 
billion dollars per year or more. 

Neither the Beveridge Plan nor the Wagner Bill attempt to 
assume the full burden of old age annuities at the beginning. Just 
why they assume that this added burden can be absorbed after 
20 or 25 years is not explained. Not only will practically all of 
our population over 65 then be eligible for old age annuities but 
by that time the proportion of our population which is over 65 
will have greatly increased. I think a conservative estimate is that 
when our present Old Age and Survivorship insurance is in full 
operation, assuming there is no increase in benefits, it alone will 
cost 12% of the payrolls. The Wagner Bill assumes 3% for medical 
and hospital care, and 5% for unemployment and disability bene- 
fits. Both of these assumptions I believe to be too low. But in 
any event, the minimum cost when the program is in full opera- 
tion would be 20% of payrolls of employees and self-employed 
up to $3,000 per year. 

The nation, like an individual, has just so much money to 
spend, all of which must come from the labors and enterprise 
of its people. If we want a social security program of this magni- 
tude more than we want other things, perhaps we can have it. 
In considering this program, however, we must bear in mind that 
there are certain other obligations which must come first. When 
this war is over, we shall probably have a national debt of 300 
billion dollars or more. If we assume the interest on this debt 
is only 2%, and it is amortized over a period of 50 years, it will 
take 9.5 billions a year in taxes. We must finance the rehabilita- 
tion of most of the world after the war, and for a time must feed 
and clothe millions outside our own borders. Recently there ap- 
peared in the newspapers a report of the Investment Bankers’ 
Association in which it was estimated that our own industrial 
development would require 5 billions a year for the first three 
years after the war. Our people want a constantly improved and 
extended system of education, we want more parks and recrea- 
tional facilities, we want a great many things which are not in 
themselves productive, and in addition, we must support the 
vast number of municipal, state and federal employees, and the 
costs of the services which we hope they will render us. All of this 
must be supported by free enterprise. You can take only so much 
in the way of taxes or contributions from the results of free 
enterprise without “killing the goose that lays the golden egg.” 
Can our free economy, in addition to all the other burdens it 








92 


must carry, support a compulsory government insurance scheme 
which will impose a tax of 20% or more on payrolls and take 15 
to 20 billions from the earnings of those who work and produce 
and redistribute it to those who do not work and who are not 
productive? 

If we embark on a social insurance scheme, the cost of which 
proves to be too great for our national economy to sustain, just 
one of two things will happen — either the actual benefits will 
be reduced by an inflation which reduces the purchasing power 
of the dollar with all of its attendant evils, or, as is more probable, 
the failure of free enterprise to give full employment and to sustain 
the social security burden will result in a demand that the gov- 
ernment take over more and more of the functions now performed 
by private enterprise until we have a completely socialized 
economy. 

But the cost will not be entirely economic. It is even more 
difficult to estimate the social costs in the short time allotted to 
me. I cannot go into detail with regard to all the social 
‘amifications of such a program. What will be the effect upon 
the character and the enterprise of a generation which knows 
that from before its birth in a government hospital, until it is 
laid away in the grave, a benevolent governmental bureau will pay 
the costs of being born, the costs of its education, will supply its 
recreational needs, will furnish medical services and hospitaliza- 
tion in illness, provide an income during unemployment and 
sickness, and a pension if permanently disabled or retired by old 
age? What becomes of the incentive to rise above the conditions 
in which the individual is born? Will it not result in the rise 
of only a few who are born with great inner driving power and 
an unusual ambition, while the great mass of our people settle 
down on a dead level of security such as prevails in most Euro- 
pean countries? Is it not possible that we may overreach our- 
selves in our efforts to give every man complete freedom from 
want and from fear without any responsibility on his part? It 

yas the desire to achieve freedom from fear and from want for 
themselves and their families which urged men on from our 
Eastern Coast to settle the wilderness and the prairies and has 
made our nation what it is today. Perhaps the striving for the 
goal has been and is more important in the life of a nation than 
the goal itself. 

Compulsory social insurance will also have its political costs. 
Here again I can only touch one phase of the subject. During 
the last quarter of a century, the federal government has been 
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increasing its powers and its functions at a rapid rate. Out of this 
has grown a bureaucracy which is increasing at an amazing 
speed. It is not wholly a product of the present administration, 
but its growth during the past decade has been tremendously 
accelerated. I think few of us realize the danger involved in this 
rapid growth of bureaucracy. It is not confined to Washington 
but is spreading all over the country. The State of Ohio has 
25,000 state employees. There are 90,000 federal employees in the 
state. Massachusetts has 21,000 state employees. There are 129,- 
000 federal employees in the state. Pennsylvania has 44,500 state 
employees and there are 215,000 federal employees in the state. 
Wyoming operates its state government with 1,100 state govern- 
ment employees, but there are 6,200 federal employees in that 
state. This does not include the armed forces. In addition to all 
of these various governmental bureaus, each vying with another 
for an increase in its importance, the amount of money it can 
spend, and the number of people it can employ, we have more 
recently developed hundreds of governmental corporations, some 
of which are not even audited by the Treasury or any other 
governmental department. The American bureaucrat seems to 
have a peculiar genius for hiring additional employees. The OPA 
has 2,700 lawyers. England which has a price control organiza- 
tion similar to the OPA has managed to struggle along suc- 
cessfully with just 10 members of the legal profession. I am in- 
debted to Senator Harry F. Byrd of Virginia for these facts and 
figures, and he calls this growing bureaucracy a Frankenstein 
Monster. But our existing bureaus will be completely over- 
shadowed by a bureau which will be necessary to administer a 
social security system such as is contained in the Wagner Bill. 
The Social Security Agency has over 31,000 employees and al- 
ready the Social Security Board has over 13,000 employees, which 
does not include the unemployment compensation administered 
by the states. The greater part of these employees are engaged 
in administering the Old Age and Survivorship insurance, which 
paid beneficiaries only 110 million dollars in the last fiscal year. 
The Wagner Bill would empower the Social Security Board to 
take over the state unemployment agencies, to put on a system 
of benefits for total and permanent disability, temporary dis- 
ability and hospital and medical care. This would necessitate a 
federal bureau with representatives in every city, village and 
hamlet in the country who would go into every city and farm 
home. I do not need to point out the political implications of such 
a bureau upon the tender ministrations of which every individual 
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would at one time or another during his life time be dependent. 

I have never been very much afraid we would lose our liberties 
to a man on horseback. At worst, that would be only a passing 
phase, dependent upon the health and life of one man. But 
bureaucrats go on forever. Change of administrations may impede 
their advance for a time, but their steady progress to more and 
bigger and better bureaus, and more bureaucrats, goes steadily 
on. If we lose our liberties, it will be to millions of federal em- 
ployees who more and more are regulating our individual lives 
and curtailing our individual freedom. The American people are 
just beginning to sense the danger in this vast governmental or- 
ganization. Will they be aroused in time to prevent its getting a 
strangle hold upon us? 

You may say, as they told me down in Washington at the Social 
Security Board, “You don’t want the Government to do anything.” 
I do want the Government to do everything that cannot be done 
by private enterprise or that it can do better than private enter- 
prise, and which will not impede or destroy private enterprise. 
Impelled by the economic and political pressure of the early 1930's, 
we embarked upon a system of compulsory government insurance 
limited to old age annuities, benefits for surviving widows and 
children and unemployment compensation. These have operated 
only during the period of increasing employment. They have not 
existed long enough to prove themselves or to indicate what their 
ultimate effect upon our economy will be. How will they operate 
in a time of depression? I believe they should be given time 
enough to prove themselves before venturing upon the much more 
difficult and costly fields of disability, medical care and hospitali- 
zation. I believe in social security, but I want to see it achieved 
by the efforts of the individual as far as possible by his own 
initiative. I believe the government has a great place in such a 
program. Any system of social security, private or public, is 
based upon nearly complete employment. Even Sir William 
Beveridge assumes that no system of social insurance can survive 
prolonged mass unemployment. And the government should bend 
every effort to prevent periods of mass unemployment in private 
enterprise and to make possible at all times profitable employ- 
ment in private enterprise for all but a small proportion of its 
employables. We have made only a small beginning in conserva- 
tion of health and the prevention of preventable diseases. The 
expenditures of the government for health conservation and the 
elimination of communicable and other preventable diseases 
should be greatly expanded. The governmental efforts should be 
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directed primarily at the causes of unemployment, accidents and 
disease, and to the rehabilitation of those who have become im- 
paired. In my conception, the efforts of government should be ad- 
dressed primarily to the underlying causes of unemployment and 
disability, rather than placing the emphasis upon paying its 
citizens for being unemployed or sick. It should encourage its 
citizens to provide against such contingencies by education, by 
savings, by insurance and all other means available; and should 
provide for those whose needs are inevitable by a judicious system 
of public assistance, rather than fasten upon the whole American 
people a vast compulsory social insurance program administered 
by an ever-growing bureaucracy. 


A PATENT ON THE MILLENNIUM! WHY NOT? 


In view of the depressed economic condition of the bar, those who do 
not win the Ross essay prize may wish to support the bill now before Con- 
gress which is summarized in the “Bulletin” of the American Patent Law 
Association of October 23, 1943, p. 24, as follows: 

“H. R. 8006 (Cravens) ; referred to the Committee on Patents. 

“Authorizes the Commissioner of Patents to grant a species of patent 
to be known as a social patent to any person, not an administrative or 
legislative official of the Federal Government, who has invented or dis- 
covered any new and useful art of governmental or social facility or any 
new and useful improvements thereof, which invention, discovery, or im- 
provement is not inconsistent with the Constitution or the fundamental 
traditions of the United States. 

“The owner of a social patent is to be entitled to a fee of $750., payable 
by the user thereof, upon the enactment of any law incorporating any of the 
provisions or ideas contained in the patent. 

“The Commissioner is authorized to employ examiners having competent 
legal training or experience and accomplishments in social and political 
science. 

“An application for a social patent, in addition to the formal papers, 
shall include ‘a description of the prior art, its theory and theoretical de- 
fects, the social and economic needs, the proposed solution, and the theoreti- 
eal and practical arguments in favor of the solution.’ 

“This bill has been disapproved by the American Bar Association.” 

Why only $750? Why not one of our billions? 


RULES OF PROCEDURE FOR CRIMINAL CASES IN THE 
FEDERAL COURTS 


An annotated Preliminary Draft of Rules regulating criminal 
procedure in the Federal courts prepared by the Advisory Com- 
mittee appointed by the Supreme Court of the United States, 
was circulated early in the summer, for criticism and sugges- 
tions, among the Federal courts, committees of lawyers appointed 
for that purpose by every Federal district court, bar associations, 
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individual lawyers and other persons interested. The draft has 
been studied by the various courts, bar committees, judicial con- 
ferences and others. It was revised, in the light of criticisms and 
suggestions thus received, and recently submitted to the Supreme 
Court of the United States in final form for its action. The draft 
was discussed in detail at the American Bar Association Meeting in 
Chicago in August by the section on Criminal Law. It was again 
discussed section by section in an all day session of the Federal 
Judicial Conference of the First Circuit at which Mr. Justice 
Frankfurter was present. A transcript of the discussion was sent 
to the court in Washington. An act of Congress of June 29, 1940, 
authorized the Supreme Court of the United States to adopt and 
promulgate rules of criminal procedure for the Federal courts. 
The purpose was to provide a simple and uniform procedure for 
criminal cases for the Federal courts throughout the country. 
The Supreme Court appointed an Advisory Committee to prepare 
a Draft of Rules for its consideration. This Committee is com- 
posed of lawyers from various parts of the country representing 
various points of view as follows. 

The membership of the Committee is as follows: 

Arthur T. Vanderbilt of Newark, New Jersey, former President 
of the American Bar Association and of the American Judicature 
Society,—Chairman. 

James J. Robinson of Bloomington, Indiana, Chairman of the 
Criminal Law Section of the American Bar Association and Di- 
rector of the Institute of Criminal Law Administration, Indiana 
University,—Reporter. 

Alexander Holtzoff of Washington, D. C., Special Assistant 
to the Attorney General of the United States,—Secretary. 

George James Burke of Ann Arbor, Michigan, member of the 
Michigan Bar and now General Counsel of the Office of Price 
Administration. 

John J. Burns of Boston, Massachusetts, former Judge of the 
Superior Court of Massachusetts and former General Counsel 
of the Securities and Exchange Commission, now engaged in 
private practice. 

Frederick E. Crane of New York City, former Chief Judge of 
the Court of Appeals of New York State. 

Gordon Dean of Washington, D. C., member of the Bar of 
Washington, D. C., engaged in private practice. 

George H. Dession of New Haven, Connecticut, Professor at 
Yale University School of Law. 
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Sheldon Glueck of Cambridge, Massachusetts, Professor at the 
Harvard Law School. 

George F. Longsdorf of Oakland, California, well-known writer 
of legal treatises, including one on Federal Procedure. 

George Z. Medalie of New York City, former United States 
Attorney for the Southern District of New York, now in private 
practice. : 

Hugh D. McLellan of Boston, Massachusetts, former United 
States District Judge for the District of Massachusetts, now en- 
gaged in private practice. 

Lester B. Orfield of Lincoln, Nebraska, Professor at the Univer- 
sity of Nebraska Law School. 

Murray Seasongood of Cincinnati, Ohio, member of the Ohio 
Bar and former Mayor of Cincinnati. 

J. O. Seth of Santa Fe, New Mexico, member of the New Mexico 
Bar, engaged in private practice. 

John B. Waite of Ann Arbor, Michigan, Professor at the Uni- 
versity of Michigan Law School. 

Herbert Wechsler of Washington, D. C., Professor at Columbia 
Law School, now connected with the Department of Justice. 

G. Aaron Youngquist of Minneapolis, Minnesota, former As- 
sistant Attorney General of the United States and now engaged 
in private practice. 

“The proposed Rules outline the procedure in a criminal case 
from arrest until final disposition of the case, including appeal. 
Among the outstanding features is the elimination of preliminary 
technical procedings known among lawyers as pleas in abate- 
ment, demurrers, and motions to quash. In their place the rules 
substitute a simple omnibus motion by which the defendant would 
be required to raise all preliminary objections at one time, if he 
has any. The rules substitute a simple form of indictment for the 
long prolix technical form of indictment used by Federal prosecu- 
tors. The rules would simplify the present technicalities which 
surround the proceeding to remove a defendant. The Rules would 
also eliminate some of the technical forms involved in criminal 
appeals.” 

Copies of the pamphlet containing the annotated preliminary 
draft can be found in law libraries or, if not, can probably still 
be obtained on application to Alexander Holtzoff Esq., Secretary, 
Committee on Criminal Rules, Supreme Court of the United 
States, Washington, D. C. 
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TAX SERVICES 


EXTRACTS FROM OPINION OF Mr. Justice LUMMUS IN LOWELL Bar 
ASSOCIATION v. LOEB, ET AL., DECIDED DeceMBER 9, 1943 
(ALL CrTaTIONS ARB OMITTED) 


“The Judicial department of government and no other has 
power to license persons to practice law. Statutes may aid by pro- 
viding machinery and criminal penalties, but may not extend the 
privilege of practicing law to persons not admitted to practice by 
the judicial department. 

“It is not easy to define the practice of law. ... The proposition 
cannot be maintained that whenever for compensation one person 
gives to another advice that involves some element of law or per- 
forms for another some service that requires some knowledge of 
the law, or drafts for another some document that has legal effect 
that he is practicing law. . . . There is authority for the proposi- 
tion that the drafting of documents when merely incidental to 
the work of a distinct occupation is not the practice of law al- 
though the documents have legal consequences... . 

“The work of an accountant necessarily brings him into touch 


with rules of law which he must understand if his computations 
and conclusions are to stand the test of possible litigation. He 


must know the nature and general legal effect of negotiable in- 
struments, patent rights, corporate stock and bonds of different 
kinds, insurance policies and other contracts. He must appreciate 
the distinction between buying goods and taking them as bailee, 
agent, broker or factor. He could hardly prepare a correct account 
for a partnership without the working knowledge of the main 
principles of the law of partnership. In preparing an account for 
a trust estate he must understand the difference between principal 
and income and the rules of law governing the allocation of re- 
ceipts and expenses to the one or the other. Income taxes have pro- 
duced a flood of judicial decisions and departmental rulings with 
which he must have adequate acquaintance even though he merely 
works with figures and does not draw tax returns. A sharp line 
cannot be drawn between the field of the lawyer and that of the 
accountant. Some matters must lie in a penumbra. But any service 
that lies wholly within the practice of the law cannot be per- 
formed by an accountant or any other person not a member of the 
bar. 

“Plainly the commencement and prosecution of any legal pro- 
ceeding in court and the advocacy for another of a cause before a 
court in cases relating to taxes as in other cases are reserved ex- 
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clusively for members of the bar. Doubtless examination of 
statutes, judicial decisions and departmental rulings for the pur- 
pose of advising upon a question of law relative to taxation and 
the rendering to a client of an opinion thereon are likewise part 
of the practice of law in which only members of the bar may 
engage.... 

“When we pass beyond this proposition we enter debatable 
ground. The present case does not require us to delimit either the 
practice of law in tax matters or the right of persons not admitted 
to the bar to engage for compensation in the business of assist- 
ing others in such matters. It would be unwise and perhaps unfair 
to future litigants to enunciate at this time broad principles not 
necessary to the decision of the case before us. 

“Specifically we do not deal at this time with the validity of 
Rule 1 of the Massachusetts Appellate Tax Board which purports 
to give to certified public accountants the right to practice before 
that tribunal, or with the question whether a person not a mem- 
ber of the bar may be allowed to practice before any administra- 
tive tribunal in this Commonwealth. If such practice by one not a 
member of the bar is the practice of law no rule of such a tribunal 
can legalize it. The statutes of this commonwealth give to certified 
public accountants no rights not possessed by other accountants 
and other persons generally except the right to style himself 
“certified public accountant.” General Laws (Ter. Ed.) c. 112, s. 
87D, 87E. Whether practice before an administrative tribunal in 
tax matters is the practice of law has been the subject of decisions 
elsewhere that apear to be in some conflict. 

“Neither do we consider at this time whether the permission 
granted to certified public accountants and other persons not mem- 
bers of the bar to appear in tax matters by the rules of the United 
States Treasury Department and of the administrative tribunal 
now called the Tax Court of the United States can have the effect 
of granting by implication to holders of “Treasury enrolment 
cards” a right to perform in this Commonwealth services in con- 
nection with taxes which in their nature are comprised in the 
practice of law. It may deserve consideration whether the rules 
of a federal administrative tribunal can legalize acts done in the 
State in matters not actually before the tribunal though of a 
class that might eventually come before it. 

“Furthermore we do not decide at this time whether consider- | 
ing or advising upon questions of law only so far as they are 
incidental to the preparation for another of an income tax return 
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may constitute the practice of law where the return is more com- 
plicated than were those in the case before us, and the questions 
of law as well as of accounting are correspondingly more difficult 
and important. ... 

“Confining our decision to the case at bar we find the defendant 
engaged in the business of making out income tax returns of the 
less difficult kind. The blank forms furnished by the tax officials 
for that class of returns are made simple, and are accompanied 
by plain printed instructions. The forms might appear formidable 
to persons unused to mental concentration and to clerical exact- 
ness, but they can readily be filled out by any intelligent taxpayer 
whose income is derived wholly or almost wholly from salary or 
wages and who has patience to study the instructions. 

“We are aware that there has been said to be no difference in 
principle between the drafting of simple instruments and the 
drafting of complex ones. But though the difference is one of 
degree it may nevertheless be real. There are instruments that no 
one but a well trained lawyer should ever undertake to draw. But 
there are others, common in the commercial world, fraught with 
substantial legal consequences, that lawyers seldom are employed 
to draw and that in the course of recognized occupations other 
. than the practice of law are often drawn by laymen for other 
laymen. As has already been shown [referring to the work of 
architects, etc.] the actual practices of the community have an 
important bearing on the scope of the practice of law. 

“We think that the preparation of the income tax return in 
question, though it had to be done with some consideration of 
the law, did not lie wholly within the field of the practice of law. 
The final decree should not have enjoined the defendant from 
preparing such returns. 

“But though the permanent injunction which was granted was 
too broad, a final decree for the plaintiff was required for facts 
that remain to be stated. .. . What the defendants advertised 
or undertook to do was to sell the legal services of a lawyer who 
was to act for the American Tax Service. That was unlawful 
whether done by an attorney or by a layman. 

“The interlocutory decree permitting the Attorney General 
to intervene is confirmed. The final decree is modified so that it 
will enjoin and restrain the defendant permanently only from 
furnishing or advertising or undertaking to furnish for a con- 
sideration legal services and will give costs to the plaintiff. As 
so modified it is affirmed.” 
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ANNIVERSARY OF THE FREEDOM OF THE 
AMERICAN PRESS 


The Federal “Bill of Rights” in the form of the first ten Amend- 
ments took effect December 15, 1943. The practice of annually 
celebrating the anniversary has become established and wisely so. 
As that part relating to “freedom of the press” is of peculiar im- 
portance today, the dramatic story by H. I. Brock of the case of 
Peter Zenger is here reprinted from the New York Times Maga- 
zine of December 12, 1943. It should never be forgotten. Mr. 
Brock’s brief account calls attention to the fact that St. Paul’s 
Church, East Chester, New York, has been restored and dedi- 
cated as a memorial of the freedom of the press (in the keeping of 
the Federal government) and then proceeds as follows: 

“The reason is that on a now vanished village green — beside 
which had stood for more than half a century the wooden predeces- 
sors of the present church — occurred in the year after the birth 
of George Washington an election which caused a prodigious 
local stir and had notable consequences. The winners were the 


.first group of citizens in the American British colonies to use the 


power of the press as a weapon against the party in power —a 
party that had created in New York a petty tyranny which 
treated with scant ceremony both the law and all opponents. 
And it was the opposition paper, put out by that group which 
produced a year later the arrest of the printer, John Peter Zenger, 
and the famous trial which established the first legal precedent 
for “the right in nature and in law of opposing and exposing the 
tyranny of arbitrary power, in these parts of the world at least, 
by speaking and writing truth.” 

“That trial gave Zenger a place in history —and a greater 
place in legend. For it was the printer of the paper who went 
to jail. He took the rap for his principals. Zenger, who came 
from the German Palatinate, was a stout fellow and played his 
part well. But the prime mover in the whole affair was the man 
about whom centered the contest just 210 years and three weeks 
ago on the ground adjoining that churchyard. 

“The Zenger story has often been curiously distorted. Briefly, 
these are the facts: 

“In 1732, a year overdue, arrived in New York as Royal Gov- 
ernor a dull, greedy fellow named William Cosby, a creature of 
the Duke of Newcastle and married to the daughter of an earl 
who bore a title notable today — that of Halifax. While Cosby 
delayed in England, the acting Governor had been Rip Van Dam, 
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president of the Council. Cosby claimed half the salary paid Van 
Dam. The claim was outlawed by Lewis Morris, Chief Justice of 
the colony. 

“Though Morris was a man of 60, long in office, Lord of the, 
Manor of Morrisania, and a large landowner in Westchester and 
New Jersey, Cosby removed him. For his place on the bench 
was named James De Lancey, 30 years old, fresh from the Inns 
of Court, but representing, as the eldest son of Stephen De Lancey- 
and Anne van Cortlandt, the entrenched interests of the older and 
intricately intermarried rich families of the province — the Tory 
interest, in short. Young De Lancey was ambitious. He become the 
power behind the Governor’s chair and embarked upon a career as 
Pooh Bah — plural officeholder — hardly matched in the history of 
the Colonies. 

“Morris, thrown off the bench, decided to carry the fight to the 
people. He ran for Assemblyman in his own bailiwick, West- 
chester. At the same time James Alexander, who had been thrown 
out of the Governor’s council (Alexander claimed the Earldom 
of Stirling and his son, the general under Washington, was 
known as Lord Stirling), and another Scottish lawyer, William 
Smith, joined the ex-Chief Justice in founding a newspaper to 
promote their own interests and do the utmost damage to the 
enemy. 

“The province’s first and only newspaper then was William 
Bradford’s weekly New York Gazette, a monopoly, naturally play- 
ing the game of the “ins” — the Cosby-De Lancey gang. Zenger, 
who had not long before left Bradford, was hired to run the new 
paper named The New York Journall and also a weekly. 

“The Governor’s party put up as rival candidate to Morris in 
Westchester a schoolmaster, one William Forster. As reported in 
the first number of The Journall which came out a week later, the 
day of the election was set (Oct. 29, 1733) but not the time of day, 
Morris’s backers, suspicious of fraud, kept watch on the green 
from midnight of the day before. At sunrise Morris himself ar- 
rived preceded by “two trumpeters and three violins” and free- 
holders bearing a banner inscribed in letters of gold —on one 
side KING GEORGE, on the other, LIBERTY AND LAW. He 
was escorted by some 300 horsemen. It was 11 o’clock before the 
rival candidates appeared, fortified by James De Lancey in person, 
attended by another Tory judge, Frederick Philipse, and followed 
by 170 horsemen. Twice around the green they rode. The princi- 
pals were polite; gibes were exchanged among the partisans. 
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“At noon, gloriously mounted and bedecked in scarlet and 
silver lace, the High Sheriff arrived, the King’s writ was read 
and the election proceeded. During the polling thirty-eight 
Quakers, who refused to swear and would only affirm, were denied 
the vote. The Sheriff was unmoved by the protest from Alexander 
and Smith (who were on hand) that the exclusion was contrary to 
the laws of England. It was 11 that night when the results were 
announced by torchlight. Morris had won by nearly a hundred 
votes — not counting the Quakers. The crowd cheered. A week 
later when Morris arrived in New York he was met by a throng 
of approving (and substantial) citizens. 

“Obviously The Journall’s report of the election was not un- 
biased. Neither was its report on any other matter involving 
Cosby or De Lancey. Both were plentifully vituperated in the 
columns of type Zenger produced — and most of the articles were 
written by Morris, Alexander or Smith. Yet nothing drastic was 
done for nearly a year. Then the publication of some doggerel 
rhymes caused the Council to order four copies of The Journall 
burned by “the public whipper.” The Court of Quarter Sessions 
refused the whipper’s services and the execution of the sentence 
was assigned to a Negro slave of the Sheriff. 

“The blast from The Journall continued. A little later, therefore, 
Zenger was clapped in jail. The Grand Jury refused to indict, but 
De Lancey, not to be stopped, ordered him tried on “information” 
— the charge being seditious libel against the Crown, in the per- 
son of His Excellency Cosby. Alexander and Smith, as counsel for 
their printer, attacked the competence of the court. De Lancey 
disbarred both lawyers for contempt. 

“The result was that Zenger’s tour in jail lasted nine months. 
But his paper missed only one week. After that it came out regu- 
larly and was as vituperative as ever. Zenger’s wife carried on 
— getting instructions through a hole in the door of the prisoner’s 
cell. Or so the story goes. It was August, 1735, when the case 
came to trial and the lawyer for the defense — a volunteer — was 
Andrew Hamilton of Philadelphia, said to be the ablest counsel in 
the Colonies [80 years old]. 

“The accepted rule in libel cases was that the truth or falsity of 
the libel was not the business of the jury. Hamilton chose to 
ignore that rule. He put before the twelve men who were trying 
Peter Zenger evidence to show that what Zenger printed was fact. 


*A picture of Chief Justice Morris will be found in 10 Mass. Law Quart. No. 3, 
facing p. 65. 
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Public feeling in the matter ran high. That public feeling and not 
the letter of the law was reflected in the verdict of acquittal for 
Zenger — and the subsequent vote of the freedom of the city to 
Hamilton. Zenger’s paper carried reports of the trial. Later a re- 
print of the proceedings was widely circulated in America and 
England. The first American legal precedent establishing the 
freedom of the press was well advertised and Zenger’s name with 
1” 


GrouP LIBELLING 
(From the Boston Herald of May 28, 1943) 

“Massachusetts has now become one of the few states which have 
enacted statutes penalizing the libel of groups of persons. It is 
important that the nature of this law should be clearly under- 
stood. It provides that “whoever publishes any false written or 
printed material with intent to maliciously promote hatred of 
any group of persons in the Commonwealth because of race, color, 
or religion shall be guilty of libel.” The prescribed penalties are 
a maximum fine of $1000 or imprisonment of not more than a 
year, or both. [St. 1943 ¢. 223]. 

“The drastic nature of this act is relieved by two additional 
provisions. A defendant may offer in defense that no malice was 
involved. That, of course, is usual in libel laws. What is most 
unusual is that only the attorney-general or a district-attorney 
can institute prosecutions. This is a necessary safeguard. Such a 
law without a similar provision might easily lead to unfortunate 
conditions. 

“The history of this enactment is interesting. The petition was 
filed by Rabbi Joseph 8. Shubow, president of the New England 
Division of the American Jewish Congress. The actual wording 
of the statute was done by the Joint Committee on Constitutional 
Law. Hearings were held at which no opposition appeared. Jewish 
groups and Negro and other minorities came forward in support 
of the measure. All debate was confined to the committee, as both 
houses passed the bill without dissent, by voice votes. 

“The act will not quiet the tongues of the venomous and it is 
so drawn that probably few actions will be brought, but there it is 
on the books, it can be invoked.” 

The adverb “maliciously” will call for great care and judgment 
on the part of prosecuting officers and judges. 

F. W.G. 




















